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ABSTRACT
This paper deconstructs the debate on Legal Formalism by detailing the claims and
counter-claims about formalism in the law, and empirically examines formalistic and
anti-formalistic tendencies in Israeli Supreme Court legal decisions over time.

A code of 31 binary variables was used in a content analysis of 2,086 Supreme
Court opinions. Despite claims that there had been a movement away from formalism
in Israeli law, we found that on most measures, the rhetoric of legal decisions
remained formalistic. However, we also found that the various measures of formalism
followed diverse patterns. The most significant decline in formalism appeared in the
use of the language of policy and principles, as well as in reference to judicial
discretion and choice. We suggest that these changes can be interpreted as the
emergence of a new “Stage Il Formalism,” that reconstructs formalism to incorporate

policy and discretion into the formal legal realm.
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I. INTRODUCTION*

It is widely accepted that the aspiration for formality is an integral element of judicial
decision writing. Despite the ongoing debates in legal literature that have referred to
the limits of formalism, and have challenged assumptions about the possibility of
deciding legal cases by an objective, straightforward application of rules, there still
remains a commitment to the basic view of law as a complete, autonomous,
conceptually ordered and socially acceptable system (Haltom 1998; Pildes 1999).
There have been numerous definitions of legal formalism suggested in the literature,
that often incorporate different attitudes to formalism. Some refer to the inherent
quality of law as based on formality in all its institutional manifestations (Summers
1997). Others discuss legal formalism in a pejorative way, and condemn mechanical
jurisprudence and the strict application of rules as rigid and unsophisticated (Dworkin
1977; 1986). Some refer to the relationship between rules and other factors that come
into consideration in legal decision-making, such as principles, standards and policies

(Schauer 1988). There are also arguments about the influence of legal cultures on
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formal and substantive decision making in law (Summers 1987). Discussions about
the nature of formalism have often concluded with normative arguments to follow
rules (Alexander 1999), to consider policies and principles (Dworkin 1985), and some
calls to empirically test whether there are benefits to the use of more flexible
considerations or to rely on rigid rules (Sunstein 1999).

Many of the arguments about formalism stem from Max Weber’s portrayal of
modern law as a gapless system of rules (Rheinstein 1954). According to Weber, the
most advanced category of legal thought in western society is "formal rationality" and
legal rules can be applied to any concrete fact situation and be used to evaluate any
social conduct.

Jurisprudential scholarship challenged the possibility of a gapless system, and
pointed to gaps and ambiguities that exist in legal rules that are particularly evident in
hard cases (Hart 1994; Alexander 1999). The Legal Realist movement, which was
part of the general intellectual revolt against formalism in the United States (White
1947), was even more radical. Its proponents claimed that rule formalism was
basically impossible because the indeterminacy of legal rules was pervasive, and thus
judges constantly make arbitrary decisions (Fisher et al 1993; Tamanaha 2007; 2009).
Instead they described a legal universe composed of policies and instrumental
reasoning in which legal discretion was the rule and not the exception. In addition, the
Realists also pointed to the biased nature of fact-finding in legal decision-making,
claiming that norm-application is embedded in the descriptions of facts, and raised
doubts about the claim that legal concepts had internal meaning (Frank 1930). They
further described the significant discrepancy that exists between law in the books and
law in action (Pound 1908). These critical claims essentially expanded the notion of

legal formalism to include fact-norm separation, rare moments of judicial discretion,
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conceptual rigidity, and simplistic assumptions about the applicability of legal
decisions. (Alberstein 2012).

Following the realist critique, various reconstructions of the notion of formalism
have been developed. Some scholars have described the formality of the legal
universe as entailing principles, policies and moral considerations (Dworkin 1977).
Others have redefined the notion of judicial discretion, so that it is now limited and
refers to structured reasoning rather than open-ended choice-making. These new
“forms of formalism” reflect the multiplicity of views regarding the formalism of law
(Pildes 1999), that often are realized within the texts of legal decisions. This paper
seeks to provide a new slant on the debate about formalism by presenting a
quantitative textual analysis of opinions in randomly selected routine legal cases of
the Israeli Supreme Court from 1948 to 2013. Thus, contrary to traditional analyses of
legal formalism which have largely relied on jurisprudential reasoning and have
promoted a specific stance regarding formalism, the research in this paper adopts an
interdisciplinary empirical approach. Incorporating the expanded notions of legal
formalism that emerged following the debate with Legal Realism, we developed a
complex measure which includes the various characteristics of formalism that have
been suggested in the literature. This measure is used to depict the realization of
formalism within the rhetoric of Israeli Supreme Court opinions over time.

The Israeli legal system provides a unique case study as it combines a British
common law regime with some civil law influences (Barak 2002; Mautner 2012).
Moreover, in the past decade Israeli legal practice and academic writing have been
heavily influenced by American jurisprudence, including the incorporation of notions
of judicial review. Within this rich legal culture, we expected to find various

manifestations of different types of legal formalism. While our analysis is based on
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Israeli judicial decisions, and thus the particular trajectories of formalism that we
found may reflect specific socio-legal events that occurred in Israel, the empirical
measurements we constructed to explore the realization of formalism in judges’
decision-making can certainly be applied to decisions in other jurisdictions and legal
systems. In fact, we anticipate that the Israeli case findings and insights will be of

benefit to socio-legal scholars everywhere.

A. The Israeli Debate about the Decline of Formalism
The debate about formalism in Israeli legal culture emerged and developed following
a monograph written by Menachem Mautner in which he described the "decline of
formalism and the rise of values in Israeli law™ (Mautner 1993). This essay captured a
broad shift in legal writing by the Israeli Supreme Court during the 1980s, which
included a greater emphasis on values, on substance and on judicial activism. The
changes in legal rhetoric, Mautner claimed, were reflected in other social and cultural
arenas, and were part of a general move from collectivism to individualism.

Despite some criticism of Mautner’s thesis (e.g., Harris 1997; Bendor 2003;
Segev 2005; Kedar 2006; Friedman 2007), there is a broad consensus among legal
academics that the writings of Aharon Barak, the former Chief Justice of the Israeli
Supreme Court who is considered by some to be a particularly "activist” and "anti-
formalist” judge, had a significant impact on the writing of Israeli judges on the
Supreme Court and on other levels of court decision making (Amit 1998; Posner
2007a). Thus, the early period of the State is commonly regarded as formalistic,
guided by a strong libertarian spirit of human rights protection. Both personality and
socio-legal factors are associated with a decline in formalism and a move to values in

Israeli legal decision writing in the eighties. The promotion of Justice Barak, who
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was influenced by American legal culture, to the Supreme Court in 1978, as well as
the Americanization of Israeli society, with legal actors looking to the US rather than
Germany and England as models for decision-writing, and the exposure of Israeli
academics to “law and” movements that provide legitimation for legal realism, are
cited by Mautner (1993) as explanations for the decline in formalism.

There are a number of reasons to assume that since the mid-nineties there has
been some return to formalism. Those who promote this view argue that Mautner’s
claim about Justice Barak's influence and the subsequent media debate about his
judicial activism created a backlash which in turn led to a more conservative,
formalistic mode of decision writing (Alberstein 2012).

Our research examines these taken for granted assumptions about the
existence and timing of trends in formalism, and seeks to define more precisely the
type of formalism that is said to have changed over time. In this project, formalism is
analyzed as a social construct comprised of diverse jurisprudential cultures and
claims, which are discussed below. We rely on conceptions of formalism that include
assumptions about fact-finding, the relationship between legal decision making and
reality, the level of discretion and creativity in decision making and the style of
judicial writing. Thus, we attempt to tease out the various dimensions of legal
formalism by an empirical analysis of a large number of judicial decisions in public
law, and civil and criminal appeals. These elements are examined against the expected
trends in the timing and periods of legal formalism discussed above: 1948-1979,

1980-1995, 1996-2007, and 2008-2013.
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B. The Claims and Counter-Claims of Formalisms of Law

The various claims and counter-claims about formalism that have been developed and
discussed in legal literature and academic debates can be categorized into ten
constructs of formalism (Alberstein 2012). Each construct was operationalized as a set
of binary variables and all ten constructs are represented by 31 variables overall. In
this section we elaborate on the ten constructs of formalisms, and we then describe the

31 variables in the methods section.

1. The Introduction and Framing of the Legal Decision

Within a formalistic legal culture, the question of formal authority for the decision
and the legal framing of the dispute receive paramount attention. Thus, right at the
beginning of the opinion judges present themselves as deciding according to the law
and often preface their decision by referring to the formal basis of their judgment.
Questions of standing are meticulously argued and procedural concerns are
emphasized. Moreover, from the outset the issue to be decided is framed as a legal
question. By contrast, modern critique has challenged the notion that legal conflicts
should be framed as legal questions. In fact, even some “hard cases” are famous for
their non-formal openings (Alberstein 2012).! In addition, modern critique has
marginalized questions of jurisdiction and of standing in certain legal contexts in
favor of reference to the merits of the legal claim. Thus if the opinion opens with the
legal question, if the issue at stake is defined from the outset as a matter of applying
legal norms to existing facts, and if questions of jurisdiction are raised at the
beginning of the opinion, the opening would be regarded as formalistic. Based on the

public and academic debate about the decline of formalism in Israel during the 80s

1 See Alberstein’s (2012) description of Justice Dorner’s decision in which she opens
with a quote in French from the legal philosopher Michel Foucault.

8
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and up to the mid-90s, we expect that legal decisions over time will open with fewer
references to the facts even when these are relevant, and will be less likely to invoke

issues of jurisdiction.

2. Reliance on Extra-legal Arguments

Classic descriptions of the modern Western legal system have assumed that there is a
separation of the legal realm from other social institutions, such that decisions in the
legal sphere are made and rules understood according to abstract principles that are
applied to the determination of specific cases (Rhinestein 1954). Thus law is
considered a closed system, in which there is no reference to external considerations,
such as political, sociological or economic issues. Indeed, formalism envisions the
operation of the legal system as a separate technical rational machine. In contrast, the
Legal Realism and Critical Legal Studies schools of law have pointed to political and
ideological considerations that determine legal decisions, and have noted the insertion
of personal, political and ideological elements into judicial decision writing. The
focus on factors outside the legal field and the use of external arguments are
considered inherently anti-formalistic, and many of the claims against the
“politicization of the judiciary” have been based on the move away from formalism
that relies on these extralegal rationales (Posner 1987)2. Indeed, experimental
evidence indicates that the legitimacy accorded the Supreme Court will be damaged to
a certain extent when extra-legal rationales are used (Farganis 2012). This paper
examines the tendency to rely on extra-legal factors in routine cases, in order to

determine whether there is a move away from formalism over time.

2 In the United States, such claims were raised against famous precedential cases such
as Lochner (1905), Brown v. Board of Education (1954) and Bush v. Gore (2000).

9
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3. Reliance on Policy Arguments and Legal Principles

Another corollary of the view of law as a closed, unified rational system is that judges
must apply legal norms without reference to any policy arguments or legal or moral
principles. Any appeal to policy considerations or to unwritten principles of the law is
considered a deviation from formalism. Rejecting this claim, a large body of writing
maintains that legal decisions are based on social goals, policy considerations and
legal principles, which do not necessarily correspond to the definition of a rule, yet
are not political or external to the legal field (Solum 2006). The Legal Process School
of Law developed a reconstructed version of law that relies on policies and principles
in what is known as “purposive interpretation” (Hart & Sacks 1958). Ronald Dworkin
(1978; 1986) further developed the argument that discretion in hard cases is narrow
because judges are bound by the principles and policies that are inherent components
of legal norms. Our empirical analysis will enable us to determine whether there was a
move away from the formalism based on rules to policy-based decision-making. In
view of the fact that Aharon Barak explicitly acknowledged the influence of the Legal
Process School of Law on his writing, and wrote about “purposive interpretation” as
the overall frame for his legal analysis (Barak 1992; 2005), we expect a significant
decline in rule-based decision making since the 1980s and possibly some reemergence

of rule-based formalism after Justice Barak’s retirement.

4.  Impartiality and Impersonality

Another characteristic of formalism is the use of impersonal language to create the
impression that judges speak the law as direct delegates of the legislator, and that
there is “a government of laws, not men.” (Tamanaha 2004: 122; Kaehler 2013). In
contrast to this view, some scholars have pointed to judges’ need to express

themselves in personal and emotional terms (Maroney & Gross 2014) and the

10
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expression of emotions (Anleu & Mack 2005), as well as judicial biases and hunches
(Fisher et al. 1993) in legal decisions. Those who object to expressions of emotion
and personal style claim that these challenge judges’ assumed detachment and
impersonal reasoning®. Thus, formalism in judicial opinions would be associated with
the lack of personal expressions by judges. In line with claims about the decline and
later rise in formalism, we expect that judicial legal rhetoric will include more

personal expressions in the eighties, which will decline in the 21% century.

5. Judicial Discretion and Choice

According to a formalist perception, the application of legal rules is done in a
mechanical manner, without exercising discretion or choice. Formal legal writing
ignores doubts and covers gaps with sub-rules and procedures. In a formal legal
system, judges present the law as determining the decision, as if there is one true
resolution to the legal problem, and rarely allow for expressions of doubt or self-
reflection in the decision (Posner 1999). In contrast to this view, critics claim that
discretion is an inevitable phenomenon in any decision-making,* and judges’ work
involves a substantial degree of intuition (Lehman 1984),° with many junctures where
choice is exercised. This has been expounded extensively by the Legal Realism
movement, which pointed to the indeterminacies of rules, as well as to gaps and

ambiguities that pervade legal decision-making (Fisher et al. 1993). Thus, the

3 However, Popkin (2007) has suggested that today in the U.S, judges who use a
personal/exploratory style “are more rather than less likely to accommodate the twin
political goals of projecting judicial authority and performing the difficult task of
deciding cases” (Popkin 2007:5)

4 Aristotle, Nicomachean Ethics, Book V. 10:1137b: “When the law speaks
universally, then, and a case arises on it which is not covered by the universal
statement, then it is right, when the legislator has failed us, and has erred by over
simplicity, to correct the omission—to say that the legislator himself would have said
had he been present, and would have put into his law if he had known.”

% In Lehman’s (1984) article, the author argues in favor of an intuition based approach
to decision making in law which counters the critique of formalism by Legal Realism.

11
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acknowledgement of options, and personal reflection on the choices made, would
characterize non-formalistic decisions, as would contemplation of difficulties or
doubts in the decision-making process. We assume that this tendency has increased
over time, with less emphasis on discretion and doubts and more formalism following

Justice Barak’s retirement.

6. The Relationship between Facts and Norms

According to a formalist perspective, judges apply legal norms based on the objective
determination of facts. Many legal disputes are about facts, and judges are considered
professional fact-finders who use the laws of evidence to distinguish fiction from truth
in a definitive way. In a formal system, there is a clear separation between the
determination of facts and the application of norms. Judges perceive themselves as
professionals who are capable of overcoming any potential biases and who have the
ability to differentiate between real justice and the appearance of justice (Rosen-Zvi
2005). Critics of formalism maintain that the legal determination of facts is biased and
is influenced by a variety of factors, including the setting, and the emotional and
cultural background of the judges (Frank 1930). Contrary to the formalistic
assumption that facts are first determined and described, while norms are later
applied, critics claim that norm application is embedded in the descriptions of the
facts, and therefore a non-judgmental determination of facts does not exist.
Contemporary scholars of law and literature have continued to develop this critique
by pointing to the close connection between storytelling and fact-finding, as well as
the importance of narrative theory in understanding the way courts decide facts
(Brooks & Gewirtz 1996). Thus a formalistic decision would present the facts of the
case as external to and independent of the judgmental act, while in a non-formalist

decision, the judge will include emotions and evaluative predicates while presenting

12
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the facts. We will examine the changes in the presentation of facts and norms over
time, assuming that decisions that contain references to the interpretation of facts and
to the emotions of the participants are less formalistic. We also predict that like the

other markers of formalism, here too we will find a move to less formalism over time.

7. Professional Legal Rhetoric

Formalism is related to the use of professional language. “Legal language” refers to
more than any particular practice and assumption of the law. It includes the use of
legal terminology, special syntax, the avoidance of emotional and everyday language
expressions, and the application of legal reasoning that is associated with a specific
sequential structure (Danet 1980; Gibbons 2004; Bhatia et al. 2014). The use of
professional language also defines the boundaries of legal practice and produces
legitimacy and acceptability (Livermore, Riddell and Rockmore 2017). However, as
critics have pointed out, judges regularly deviate from professional language. They
may quote poetry or literary texts (Kearney 2003); they may adopt elements and
stylistic devices from other registers and even include humor in their decisions
(Marshall 1989; Rushing 1990). The use of professional language that is often
inaccessible to laypersons is a basic feature of legal formalism®. Evidence of the
move away from formalism would be the inclusion of non-legal registers in the
decision, the use of poetry, expressions from popular culture, or references to

literature and art. We assume that such deviations from formalism will be very rare.

8. Institutional Boundaries
One of the tenants of legal formalism is the idea of preserving boundaries between the

different institutions in society, and ensuring that the professional competence of each

6 See Owens, Wedeking & Wohlfarth (2013) who suggest that justices strategically
obfuscate the language of their decisions in order to evade congressional review.

13
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branch of government is maintained without extensive interventions by the judiciary
(Hart & Sacks 1958). This principle also refers to the relationship between instances
of the same court, so that a judge will not intervene in a lower court decision unless
very specific types of errors have occurred. This implies a conservative approach to
judging. Scholars who have studied judicial activism have emphasized the role of
courts in influencing and controlling other branches of governance and in promoting
human rights values (Wright 1968; Wallace 1981; Halpern & Lamb 1982; Holland
1991; Shapiro 1995; Kmiec 2004). Thus, we suggest that judges who intervene in the
decisions of other institutions would be regarded as non-formalistic. In cases of the
civil and criminal appeals that we examined, there is always a question of intervention
in the decision of the previous instance. In constitutional and public cases (High Court
of Justice - HCJ)” intervention is debated in reference to the administrative or
executive branch or other professional courts. We assume that over time there will be
less rhetoric of maintaining institutional boundaries and more actual intervention, and

therefore less formalism.

Q. Rationalism and the Inner Logic of Legal Spheres

According to formalism, the basic quality of law as a system of norms is related to the
deductive relations between principles and rules, as well as to the horizontal
differentiations among the various fields of the law. Law is a logical system in which
coherence and systematization are of paramount importance, and each field of law is
characterized by unique and distinct principles (Cox 2003). The counter argument to

the above assumption is that the boundaries of the law are flexible, and given to new

"The Israeli Supreme Court functions both as the final instance appellate court in all
civil and criminal cases, and as the first and last instance in its role as the High Court
of Justice (HCJ). People can petition the HCJ to seek relief from administrative
decisions of public agencies.

14
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demarcations in accordance with the needs and problems that arise. According to this
parameter deviation from formalism will occur when an explicit declaration is made
regarding the innovation or boundaries-blurring role of the decision. We will examine
whether such rhetoric has increased over time, and suggest that some decline has

occurred on this parameter since the 1980s (Mautner 1993).

10. The Gap Between “Law in the Books” and” Law in Action”

In formalistic thinking, there is an assumption that the statement and application of a
norm will produce changes in reality, and that “law in the books” corresponds to “law
in action”. Here too, the claim is formalistic in that it regards the rationality of law as
a mechanism to control reality. The counter-claim is that law in action is different
from law in the books, and that legal writing has, at best, only an indirect connection
to social change. The origin of this critique goes back to the sociological
jurisprudence movement developed by Roscoe Pound (1908; 1910), which criticized
legal studies for their emphasis on legal rules and decision-making, while ignoring the
social context and implications of those decisions (Hunt 1978). Legal Realists
continued to challenge the overemphasis on norms and on court opinions, and have
developed a positivist approach based on the empirical analysis of the interaction
between norms and reality (Schlegel 1995; Leiter 1999). Scholars of law and society
have expanded this critique in academic debates and empirical research about the
ability of legal rules and decisions to produce social change (Rosenberg 1991, 2008)
In general, a formalistic judge takes the implementation of legal norms for granted,
without referring to the effect of the rules or the difficulties of ensuring compliance
with the decision, whereas deliberation regarding these issues would be signs of non-
formalism. We do not expect that acknowledgement of the difficulties of

implementing the decision will occur often in legal rhetoric, although we do expect
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that over time judges will express more awareness of the gap between law in the
books and law in action.

These 10 constructs of formalism were operationalized as a code used in the
content analysis of 2,086 judicial decisions of civil and criminal appeals and public
law cases. It thus joins the growing body of scholarly research of legal decisions that
use content analysis in order to provide a more systematic and objective way to
document what courts do and say than conventional interpretive techniques (Hall &
Wright 2008)8. It should be noted that this study does not seek to develop or test a
theory of judicial decision making or opinion writing. Rather, it strives to describe
trends and generate conjectures about the nature of legal rhetoric in Israeli Supreme
Court opinions, and to stimulate questions about similar phenomena elsewhere. In the

following section, we elaborate on the details of the research procedure.

Il. METHODOLOGY

Using data from the legal database Nevo®, we examined changes in formalism over
time in Israeli Supreme Court cases. We identified our population as all primary
decisions marked “judicial opinions”, and not just technical decisions, that were
longer than two pages and were written between the years 1948 and 2013. We based
our sample strategy on the distribution of decisions by the Supreme Court of Israel in
each of its functions as the final appellate court in civil and criminal cases and as the

High Court of Justice (HCJ) over the years. From that pool of all judicial decisions we

8 Hall & Wright (2008) note that content analysis is particularly suitable in cases that
debunk conventional legal wisdom. We sought to examine what has become common
knowledge among Israeli legal scholars, i.e., that there has been a decline in
formalism over time.

® Nevo is regarded as the most complete commercial database of Israeli judicial
opinions, and it claims that it receives all the judicial decisions directly from the
Supreme Court.

16
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sampled every four years, for three consecutive months each year in the early years,
and two consecutive months each year from 1986 on, beginning with a different
month each year. There were two reasons for oversampling in the earlier years. For
one, in the early years, selected decisions of the Supreme Court were published by the
Bar Association, based on the editors’ assessments of their importance and
precedential nature. Only in 1985 did the Supreme Court start computerizing all its
decisions, and a few years later, the Bar Association and commercial enterprises
began producing CD- based and on line full text decisions. Today, there are more than
five commercial databases that publish Court decisions, and the most comprehensive
one, Nevo, has also added to current decisions those opinions that were previously
unpublished in print form. The problem is that unless we go through court files, there
is no way of knowing how many of the early decisions were unpublished. In addition,
there is a large gap between the number of decisions made by the Supreme Court in
the early years compared to current numbers, and we wanted to have less of an
imbalance between the number of decisions in each time period.

Thus our sample matches the proportion of decisions for each year and each
particular instance with the actual number decided by the court during each year and
in the particular court function, slightly weighting the early years. Altogether, there
were 2,086 opinions in our sample, including 664 criminal, 849 civil and 573 public
law (HCJ) cases.

In order to examine the claims about the changes in Israeli decision writing over
time as discussed above, we divided the research years into four periods of time 1948-
1979, 1980-1994, 1995-2006 and 2007-2013. This grouping was chosen, because it

reflected periods during which there were changes in legislation, in the identity of the
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Justices of the Supreme Court and in public opinion and academic perceptions about
the Supreme Court.

As we noted previously, building on the claims and counterclaims of advocates
and opponents of the formalism debate, we created a code of ten parameters that
distinguished between formalistic and non-formalistic rhetoric in judicial decision
writing. A series of one to seven yes/no questions were used to determine the
formalism of each parameter, for a total of 31 binary variables (see Table 1). Apart
from two questions (Var46 and Var47), all questions were coded as™ 0” if the
particular phenomenon referred to by the variable was not present in the decision and
“1” if it occurred. For purposes of analysis, we recoded the 29 binary variables so that
“1” reflects the formalistic option (i.e., either the presence or absence of the particular
criterion). The coders were six trained law students. To ensure correct coding and
inter-coder reliability, sixty decisions were coded by all coders in order to determine
the reliability of the coding scheme and the clarity of the variables. The Cohen’s
Kappa test of reliability among the six coders ranged from 0.71 to 1.00, with an

average of 0.825 across the coders and variables.
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Table 1. Description of Variables Used in Content Analysis*

1. The introductory framing of the decision (refers to the first 2 pages of the decision)
(Var21) Legal intro: Does the decision open with a legal question or issue?
[If “yes” for Var21, go to Var22 and Var23:]
(\Var22) Policy: Is the legal question presented as one of policy?
(Var23) Ideologicall: Is the legal issue presented as an ideological or value choice

issue?
(\Var24) Non-legal sources: Does the decision open with a quote from external sources
(non-legal)?

(\Var25) Facts-norms: Does the decision open with a presentation of the facts of the case?
[If “yes” for Var25, go to Var26]
(\Var26) Facts: Does the decision present the facts in the first paragraph of the
decision?
(\Var27) Authority: Does the decision open with a question of jurisdiction?

2. Reliance on extra-legal arguments
(\VVar28) Extra-legal: Does the decision refer to extra-legal research (i.e., economics,
sociology, etc.)?
(\Var29) Cultural: Does the decision refer to common knowledge and cultural understandings?

3. Reliance on policy arguments and legal principles
(\Var30) Purpose: Does the decision refer to the purpose of the relevant statute?
(Var31l) Principles: Does the decision present principles such as equality, freedom, security, as
inferred from legal texts?
(Var32) Balancing: Does the decision refer to the balancing of principles and/or rights?
(Var33) Policy: Is the decision presented as geared to the fulfillment of social purposes or based
on social policy considerations?

4. Impartiality and impersonality
(\Var34) First person: Does the decision explicitly mention personal reflection and
deliberation— e.g. “I think,” “I believe,” “in my opinion”?

5. Judicial discretion and choice
(\Var35) Difficulty: Is there reference to the difficulty in deciding the case?
(\Var36) Discretion: Is the decision presented as a product of discretion (as opposed to the
product of logical/legal reasoning and/or necessity)

6. The relationship between facts and norms
(\ar37) Description of facts: Does the decision include a description of the facts of the case?
[if “yes” for var37, go to var38 and var39:]
(\Var38) Feelings of parties: Does the judge’s description of the facts of the case
include a description of the feelings, attitudes, emotions of the parties?
(\Var39) Facts, previous instance: Does the decision include a reference to the facts
as presented by previous instances or other opinions?
(Var40) Legal/other truth: Does the judge make a distinction between legal truth and
factual truth (legal facts and social/other facts)?

zZz 2

z

z
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Table 1 (continued). Description of Variables Used in Content Analysis*

7. Professional legal rhetoric

(\Var41) Personal experience: Does the decision include events from the judges’ own personal
experience or life history?

(\Var42) Popular culture: Does the decision include references to literature, art, popular culture,
poetry, humor, etc.?

(Var43) Slang: Does the decision include slang or popular idioms?

(\VVar44) Poetic style: Does the language of the decision stylistically diverge from ordinary legal
writing?

8. Institutional boundaries
(\Var45) Intervention: Does the court intervene in the decision/operation of
other institutions?
[if “yes” for var4d5, go to var46 and var47:]
(\Var46): Institution of intervention. Regarding which institution does the court
present itself as intervening?
1. Administrative branch
2. Legislative branch
3. Other professional courts (labor, rabbinic, military), lower courts
(\Var47): Authority to intervene: Does the court determine that it has the authority to
intervene?
1. No, it determines that it does not have the authority to intervene
2. Yes, it determines that it has the authority, but will not intervene
3. Yes, it determines that it has the authority to intervene and does intervene

9. Rationalism and the inner logic of legal spheres
(\Var48): Departure: Does the decision mention that it is a departure from current legal norms
and practice?
(\Var49): Innovative: Does the decision mention that it is an innovative or boundary breaking
decision?

10. Law in the books and law in action

(Var50): Implementation: Does the decision refer to the difficulty of implementation?

(Var51): Forwarded for implementation: Is the decision forwarded to other institutions for
implementation?

(Var52): Overcoming implementation problems: Does the decision mention ways of overcoming
the hurdles that might prevent implementation?

*The formalistic option is indicated, Y=Yes, N=No

Note: The results presented below do not address variables 22, 23, and 26 in an attempt to
streamline the analysis because they did not contribute any added value to the discussion.
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I1l. RESULTS: THE FORMALISMS OF LAW AND THEIR FLUCTUATIONS OVER TIME

As mentioned previously, we expected that in general, on each of the parameters of
formalism, the first period (1948-1979) would be marked by formalistic writing, the
second (1980-1996) would reflect the decline of formalism, while there would be a
return to formalism in the mid-90s (1997-2007) that would increase after the
retirement of Chief Justice Barak in 2006 (2008-2013). Tables 2 -11 present the
means and standard deviations for each parameter of formalism in each of these four
periods of time, with the formalistic option on each criterion scored as 1. Thus, the
means in Tables 2-11 represent the percentage of all judges' opinions that exhibited
the formalistic option on each parameter during each period of time. We employed a
one-way analysis of variance (ANOVA) test for time differences in the formalism of
each parameter. In addition to the F test which indicates whether changes over the
entire time period are statistically significant, we also present a Bonferroni post-hoc
test to isolate the particular years in which the differences between the means of

formalism are significant.

A. The introductory Framing of the Legal Decision
As we noted above, features of decision openings that indicate a move away from
formalism include framing the issues to be decided as policy and value matters, rather
than as legal questions; ignoring questions of jurisdiction in the introduction; not
referring to the facts of the case in the opening; and including references to sources
external to the law at the beginning of the decision. Table 2 reveals there were
differences in both the extent of formalism indicated by these variables, and their
trajectories over time. From the earliest period, about half the decisions opened
formalistically by presenting the decision as a legal question, and continued to do so

over time (46% to 53%). The only exception was the period from 1980 to 1995, when
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the number of opinions that opened with a legal question dropped to 27%. Even more
decisions opened with a formalistic reference to the facts of the case (from 76% to
86%) and on this variable there was a significant increase in formalism over time. The
results of the formalism of other variables on this parameter were mixed. While
hardly any opinions opened with a quote from non-legal external sources, formalistic
references to jurisdictional matters rose from 15% of all opinions during 1948-1979 to
42% during 2008-2013. Still, most judges did not begin the opinion with jurisdictional

matters, which would have been the formalist way of framing the decision.

Table 2: Means and Standard Deviations of Formalism in the Introduction of the
Decisions over Time

1. The Introductory Framing ~ 1948-1979  1980-1995 1996-2007 2008-2013 F

of the Legal Decision (n=711) (n=437) (n=451) (n=487)
[No/yes] to indicate formalism
Var2l 0.46*** 0.27*** 0.53 0.46 24.23***

Does the decision open witha  (0.50) (0.44) (0.50) (0.50)
legal question or issue? [Yes]

Var24 1.00 1.00 0.99 1.00 0.98
Does the decision open witha  (0.04) (0.05) (0.08) (0.05)

guote from external sources

(non-legal)? [No]

Var25

Does the decision open with 0.76** 0.84 0.82 0.86***  6.93***
a presentation of the facts of (0.43) (0.37) (0.38) (0.35)

the case  [Yes]

Var27 0.15 0.19***  0.33* 0.42%**  47.90***
Does the decision open witha  (0.36) (0.39) (0.47) (0.49)
question of jurisdiction? [Yes]

*P<0.05, **P<0.01, ***P<0.001

Note: Asterisks in Column 2 (1948-79) indicate statistically significant differences between
the means shown in Columns 2 and 3 (1980-95). Asterisks in Column 3 indicate statistically
significant differences between the means shown in Columns 3 and 4 (1996-2007). Asterisks
in Column 4 indicate statistically significant differences between the means shown in
Columns 4 and 5 (2008-13). Asterisks in Column 5 indicate statistically significant
differences between the means shown in Columns 5 and 2.

Overall we can see that while judges did not use the formalistic options on all

features of the opening of the decision, there was an increase in the tendency to frame
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the decision formalistically over time. Although precedential cases sometimes
introduce legal cases in a non-formalistic manner (Alberstein 2012), in an empirical

test of a random sample of cases, such framing is not common.

B. Reliance on Extra-legal Arguments
Formalists regard law as a closed discourse, and judges are expected to make
decisions only in reference to this universe. Our findings suggest that in contrast to
claims about the decline of formalism on this feature raised by Mautner (1993), legal
decisions continue to rely largely on legal arguments, without reference to other forms
of knowledge. Results in Table 3 indicate that overall there are no statistically
significant differences between the various periods of time in the use of extra-legal

arguments.

Table 3: Means and Standard Deviations of Formalism in the Reliance on Extra-legal
Arguments over Time

2. Reliance on Extra-legal 1948-1979 1980-1995 1996-2007 2008-2013 F
Arguments (n=711) (n=437) (n=451) (n=487)

[No/yes] to indicate formalism

Var28 0.99 0.98 0.98 0.98 5.58
Does the decision refer to (0.07) (0.14) (0.15) (0.15)

extra-legal research (i.e.,
economics, sociology, etc.)?

[No]
Var29 0.93 0.96** 0.90 0.92 4.56**
Does the decision refer to (0.26) (0.19) (0.30) (0.28)

common knowledge and
cultural understandings? [No]

*P<0.05, **P<0.01, ***P<0.001

Note: Asterisks in Column 2 (1948-79) indicate statistically significant differences between the
means shown in Columns 2 and 3 (1980-95). Asterisks in Column 3 indicate statistically
significant differences between the means shown in Columns 3 and 4 (1996-2007). Asterisks
in Column 4 indicate statistically significant differences between the means shown in Columns
4 and 5 (2008-13). Asterisks in Column 5 indicate statistically significant differences between
the means shown in Columns 5 and 2.

One exception is the period of 1996-2007, in which we find a minor but statistically

significant decline in the proportion of decisions that did not rely on common
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knowledge compared to the previous period (1980-1995), so that formalism declined
from 96% of all opinions to 90%. Nevertheless, on this parameter, formalism still
remains extremely high over time and the tendency to rely on knowledge outside the

legal sphere did not increase in the eighties, as Mautner (1993) maintained.

C. Reliance on Policy Arguments and on Legal Principles
Formalism is associated with decision making based strictly on legal norms, whereas
the decline of formalism is related to outcomes that pursue policy goals and are
inspired by values and principles. It is on this measure that we found the most
significant decline in formalism over time, and the greatest support for Mautner’s
thesis. Here the transformation of legal rhetoric in Israeli case law is clear: rather than
relying basically on legal rules, there is now a significant use of the rhetoric of policy
and principles in legal decisions. Each of the variables on this parameter indicates a
move away from formalism when comparing the earliest and current periods (Table
4). Judges are more likely to refer to the purpose of the statute in their writings (9%
of all opinions in 1948-1979 compared with 21% in recent years); they are more
likely to mention principles such as “equality and freedom” (7% to 32%)*°, and to
refer to the balance between principles and/or rights (17% to 36%). Moreover, judges
were not only more likely to cite social purposes and polices, but to increasingly
present their decisions as founded on such sources (12% in the first period compared
to 36% in the most recent one). However, it should be noted that despite the decline
in formalism on this measure, on average about 64% to 93% of judges' decisions
across time were strictly based on legal norms. Moreover, contrary to our expectation

for a formalist revival since the mid-nineties and after the retirement of Chief Justice

19 The decision was coded as referring to principles when it did so without clearly
presenting these principles as a consequence of the two Basic Laws
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Barak, the decline in formalism is mainly attributed to the years 1996-2007, with no
statistically significant change in the later years, 2008-2013. We have added a figure
that graphically represents these trends (Figure 1). We offer an interpretation for these

interesting patterns in the discussion.

Table 4: Means and Standard Deviations of Formalism in the Reliance on Policy
Arguments and on Legal Principles over Time

3. Reliance on Policy 1948-1979 1980-1995 1996-2007 2008-2013 F
Arguments and on Legal (n=711) (n=437) (n=451) (n=487)

Principles

[No/yes] to indicate formalism

Var30 0.91 0.89***  0.74 0.79%**  25.30***
Does the decision use the (0.29) (0.32) (0.44) (0.41)

words “purpose” of the
relevant statute? [No]

Var3l 0.93* 0.87* 0.73 0.68***  53,70***
Does the decision present (0.26) (0.34) (0.45) (0.47)

principles such as equality,

freedom, security as

inferred from legal texts? [No]

Var32 0.83 0.78***  0.63 0.64***  29,10***
Does the decision refer to the ~ (0.38) (0.41) (0.48) (0.48)

balancing of principles and/or

rights? [No]

Var33 0.88 0.85***  0.65 0.64***  52,00***
Is the decision presented as (0.33) (0.35) (0.48) (0.48)

founded on the fulfillment of

social purposes, social

policy considerations? [No]

*P<0.05, **P<0.01, ***P<0.001

Note: Asterisks in Column 2 (1948-79) indicate statistically significant differences between the
means shown in Columns 2 and 3 (1980-95). Asterisks in Column 3 indicate statistically
significant differences between the means shown in Columns 3 and 4 (1996-2007). Asterisks
in Column 4 indicate statistically significant differences between the means shown in Columns
4 and 5 (2008-13). Asterisks in Column 5 indicate statistically significant differences between
the means shown in Columns 5 and 2.
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Figure 1. Reliance on policy arguments and on legal principles
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D. Impartiality and Impersonality

In light of the growing interest in recent decades in self-expression, emotions, and
individual styles in judging, we expected to find more first person expressions and
references to emotions over time. Surprisingly, we found a decline in the use of
personal rhetoric over the years. Whereas before the 1980’s about half of all opinions
used first person expressions, in recent years, judges are more formalistic, as 62% of
all opinions during 2008-13 avoided personal reflection and deliberation (Table 5).
One explanation for this phenomenon may be related to the results on the previous
parameter, i.e., judges may balance other anti-formalistic trends, such as more
policy-talk, with less personal or first person expressions in order to maintain a
basically formal opinion. That said, however, despite the rise in formalism on this
measure, on average about 38% to 45% of legal decisions over time involve personal
expressions. Thus, notwithstanding the decline in recent years, even when formalism
was the norm, judges often inserted their persona into their decisions, rather than
presenting them as a consequence or outcome of the impersonal application of legal

rules.
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Table 5: Means and Standard Deviations of Formalism of Impersonality over Time

4. Impersonality (Use of First ~ 1948-1979 1980-1995 1996-2007 2008-2013 F

Person Expressions) (n=711) (n=437) (n=451) (n=487)
[No/yes] to indicate formalism
var34 0.45*** 0.51 0.59 0.62*** 14.80***

Does the decision explicitly (0.50) (0.50) (0.49) (0.49)
mention personal reflection

and deliberation—e.g. “1

think,” “I believe,” “in my

opinion”? [No]

*P<0.05, **P<0.01, ***P<0.001

Note: Asterisks in Column 2 (1948-79) indicate statistically significant differences between the
means shown in Columns 2 and 3 (1980-95). Asterisks in Column 3 indicate statistically
significant differences between the means shown in Columns 3 and 4 (1996-2007). Asterisks
in Column 4 indicate statistically significant differences between the means shown in Columns
4 and 5 (2008-13). Asterisks in Column 5 indicate statistically significant differences between
the means shown in Columns 5 and 2.

E. Reference to Discretion and Choice

Despite the fact that judicial discretion is an integral part of the decision- making
process, the formalist notion of the mechanical application of legal rules does not
leave room for expressions of doubt on the part of the judge, or the acknowledgement
of discretion in arriving at his/her ruling (Pound 1908; Barak 1989). Following this
argument, we expected to find an increase in judges' references to discretion and
choice during the periods when formalism was said to decline in Israeli decision
writing. Our findings demonstrate that judges rarely express doubts or difficulties in
the process of decision making. Nonetheless, we found a minor yet statistically
significant decline in formalism on this variable during the years 1996-2007 (Table 6).
While before the mid-90s about 95% of all opinions reflect no difficulties in reaching
a verdict, in 1996-2007 the percentages dropped to 90%. A similar pattern was found
for references to discretion: until the mid-1990°s, about 70% of judges’ opinions did
not mention discretion, whereas during the third period, the figure dropped to 60%
indicating a less formalistic configuration. In the most recent period, formalism rose
again to 68% of the opinions in 2008-2013 (see the graphic representation of these
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trends in Figure 2). Overall, it appears that judges refer to discretion in decision-
making in at least 27% of their opinions, while they acknowledge difficulty in
deciding the case in up to 10% of their writing. Apparently, even a formalistic

approach can accommodate a limited suggestion of judicial discretion.

Table 6: Means and Standard Deviations of Formalism in Reference to Discretion and
Choice over Time

5. Reference to Discretion and 1948-1979  1980-1995 1996-2007 2008-2013 F

Choice (n=711) (n=437) (n=451) (n=487)

[No/yes] to indicate formalism

Var35 0.94 0.95%**  0.90 0.93 4.35%*
Is there reference to the (0.23) (0.21) (0.30) (0.26)

difficulty in deciding the case?

[No]

Var36 0.69 0.73***  0.60* 0.68 6.30***

Is the decision presentedasa  (0.46) (0.44) (0.49) (0.47)
product of discretion or as the

product of legal/logical

reasoning and/or necessity?

[legal/logical/necessity]

*P<0.05, **P<0.01, ***P<0.001

Note: Asterisks in Column 2 (1948-79) indicate statistically significant differences between the
means shown in Columns 2 and 3 (1980-95). Asterisks in Column 3 indicate statistically
significant differences between the means shown in Columns 3 and 4 (1996-2007). Asterisks
in Column 4 indicate statistically significant differences between the means shown in Columns
4 and 5 (2008-13). Asterisks in Column 5 indicate statistically significant differences between
the means shown in Columns 5 and 2.

Figure 2. Reference to discretion and choice
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F. The Relationship between Facts and Norms
The formalist emphasis on the facts of the case as separate from norm application led
us to expect that there would be a more explicit separation between facts and norms
during the periods that have been portrayed as undergoing a decline in formalism.
Contrary to our expectations, we found that there was a clear increase in the focus on
facts associated with formalism over time: 80% of all opinions before the 1980’s
include a description of the facts of the case, compared to almost 90% between 1980
and 2007 and 85% in the most recent period (Table 7). In order to determine whether
decisions that refer to facts in a formalistic manner continue in this vein on other
features as well, we examined whether the description of the facts included non-
formalistic elements, such as reference to the emotions of the parties. However, those
cases that reported the facts of the case continued using the formalistic option, and
more than 90% did not mention the emotions of the parties across all periods of time.
Another indication of the formalism of decisions is the distinction between legal
and other facts. Although judges rarely made a distinction between legal and other
facts (84% to 93%), they were more likely to do so in recent years (15%) than in the
early periods (only 7% in the eighties). Thus, while in general the increased focus on
facts indicates a move to formalism, the reference to different types of facts indicates

the emergence of non-formalistic elements in recent years.
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Table 7: Means and Standard Deviations of Formalism in the Relationship between
Facts and Norms over Time

6. The Relationship between 1948-1979 1980-1995 1996-2007 2008-2013 F

Facts and Norms (n=711) (n=437) (n=451) (n=487)
[No/yes] to indicate formalism
Var37 0.80** 0.88 0.87 0.88*** 8.06***

Does the decision include a (0.40) (0.33) (0.33) (0.33)
description of the facts of the
case? [Yes]

If “yes” for Var37, then:

Var38 0.94 0.94 0.90 0.92 1.97
Does the judge’s description
of the facts of the case (0.24) (0.25) (0.30) (0.27)

include a description of the

feelings, attitudes, emotions

of the parties? [No]

Var39 0.31***  0.19***  0.36 0.31 9.50***
Does the decision includea  (0.47) (0.39) (0.48) (0.46)

reference to the facts as

presented by previous or

other opinions? [Yes]

N 565 383 393 428

Var40 0.90 0.93*** (.84 0.85* 9.65***
Does the judge make a (0.29) (0.25) (0.37) (0.50)

distinction between legal truth

and factual truth (legal facts

and social/other facts)? [No]

N 642 324 262 285

*P<0.05, **P<0.01, ***P<0.001

Note: Asterisks in Column 2 (1948-79) indicate statistically significant differences between the
means shown in Columns 2 and 3 (1980-95). Asterisks in Column 3 indicate statistically
significant differences between the means shown in Columns 3 and 4 (1996-2007). Asterisks
in Column 4 indicate statistically significant differences between the means shown in Columns
4 and 5 (2008-13). Asterisks in Column 5 indicate statistically significant differences between
the means shown in Columns 5 and 2.
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G. Professional Judicial Rhetoric

The decline in formalism in judicial writing in Israel that is part of the taken for
granted view of legal scholars since Mautner’s (1993) analysis, was also associated
with a perception of a loosening of professional language, and an increased tendency
to legal writing that could be accessible to the wider Israeli public. Again, contrary to
our expectations, our findings confirm the formalistic nature of professional legal

writing (Table 8).

Table 8: Means (and standard deviations) of Formalism addressing Professional Judicial
Rhetoric Norms over Time

7. Professional Judicial 1948-1979 1980-1995 1996-2007 2008-2013 F
Rhetoric (n=711) (n=437) (n=451) (n=487)

[No/yes] to indicate formalism

Var4l 0.99 0.99 0.99 0.99 0.46
Does the decision include (0.20) (0.08) (0.09) (0.06)

events from the judges’ own
personal experience? [No]

Var42 1.00 0.99 0.98 0.98* 4.04**
Does the decision include (0.04) (0.10) (0.13) (0.14)

references to literature, art,

popular culture, poetry,

humor etc.? [No]

Var43 0.81***  0.68***  0.81 0.80 11.10%**
Does the decision include (0.39) (0.47) (0.39) (0.40)
slang or popular idioms? [No]

Var44 0.95 0.97* 0.93 0.92 5.17**
Is the language of the decision (0.22) (0.16) (0.25) (0.27)
self-consciously literary, i.e.,

stylistically contrary to

ordinary legal writing? [No]

*P<0.05, **P<0.01, ***P<0.001

Note: Asterisks in Column 2 (1948-79) indicate statistically significant differences between the
means shown in Columns 2 and 3 (1980-95). Asterisks in Column 3 indicate statistically
significant differences between the means shown in Columns 3 and 4 (1996-2007). Asterisks
in Column 4 indicate statistically significant differences between the means shown in Columns
4 and 5 (2008-13). Asterisks in Column 5 indicate statistically significant differences between
the means shown in Columns 5 and 2.
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In all time periods, over 90% of the decisions did not include references to the judges’
own personal experience, did not include references to popular culture or artistic
expression, and did not use language that was contrary to the conventional
professional legal genre. The only deviation from this trend was the appearance of
slang or popular expressions in about 20% of the decisions in most of the periods,
with a slight rise to about 30% during 1980-1995. It is difficult to explain why there
was less formalism on this variable than the others on this parameter. We suggest that
contrary to the other variables, the use of which would mark the decision as
unprofessional or non-legal, the inclusion of popular idioms in the decision can

increase its comprehensibility without affecting its standing as a legal document.

H. Institutional boundaries

We expected that judges would be most activist during the tenure of Barak as Chief
Justice, and that this would be reflected in an increased tendency for judicial
intervention in other institutions and legal rhetoric that ignores institutional
boundaries. Table 9 indicates that in about 60% of judicial opinions in 1948, there
was no intervention in the activities of other institutions. However, over time opinions
became more formalistic, so that by the most recent period, more than 80% of the
decisions did not interfere with other institutions. Of those opinions in which judges
intervened in the operation of other institutions (644 over all time periods), the vast
majority (88%) interfered with professional courts and lower instances, with 11%
interventions in the administrative branch, and 1% in the operation of the legislative
branch (not shown in Table 9). The fact that the majority of interventions were in the
context of the Court’s traditional supervisory role may be related to other factors in
addition to an increase of formalism. One reason that over time the Supreme Court

was increasingly likely to maintain institutional boundaries may be interpreted in the
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context of the development of Israel’s administrative institutions. Over time, the
Court appears willing to rely on the judgments of other institutions, and thus is less

likely to intervene in their decisions.

Table 9: Means and Standard Deviations of Formalism in the Maintenance of
Institutional Boundaries over Time

8. Institutional Boundaries 1948-1979 1980-1995 1996-2007 2008-2013 F
[No/yes] to indicate formalism  (n=711) (n=437) (n=451) (n=487)

Var45: 0.57***  0.70 0.74 0.81***  28.90***
Does the court intervene in the  (0.49) (0.46) (0.44) (0.39)
decision/operation of other

institutions? [No]

*P<0.05, **P<0.01, ***P<0.001

Note: Asterisks in Column 2 (1948-79) indicate statistically significant differences between the
means shown in Columns 2 and 3 (1980-95). Asterisks in Column 3 indicate statistically
significant differences between the means shown in Columns 3 and 4 (1996-2007). Asterisks
in Column 4 indicate statistically significant differences between the means shown in Columns
4 and 5 (2008-13). Asterisks in Column 5 indicate statistically significant differences between
the means shown in Columns 5 and 2.

l. Rationalism and the Inner Logic of Legal Spheres

Judges tend to maintain a conservative approach to current legal norms and practices,
at least in terms of calling attention to any departure from traditional procedures. In all
time periods, judges mentioned they were departing from practice or writing an
innovative decision in less than 2% of the opinions (Table 10). In other words, in their
writing judges exclusively rationalize their decisions within the inner logic of legal

sphere.
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Table 10: Means and Standard Deviations of Formalism in the Rationalism and the Inner
Logic of the Legal Sphere over Time

9. Rationalism and the inner 1948-1979 1980-1995 1996-2007 2008-2013 F

logic of legal spheres (n=711) (n=437) (n=451) (n=487)
[No/yes] to indicate formalism
Var48 0.99 1.00* 0.98 0.99 3.32*

Does the decision mention (0.08) (0.05) (0.15) (0.10)
that it is a departure from

current legal norms and

practice? [No]

Var49 1.00 1.00* 0.98** 1.00 4.85**
Does the decision mention (0.05) (0.05) (0.13) (0.05)

that it is an innovative or

boundary—breaking

decision? [No]

*P<0.05, **P<0.01, ***P<0.001

Note: Asterisks in Column 2 (1948-79) indicate statistically significant differences between the
means shown in Columns 2 and 3 (1980-95). Asterisks in Column 3 indicate statistically
significant differences between the means shown in Columns 3 and 4 (1996-2007). Asterisks
in Column 4 indicate statistically significant differences between the means shown in Columns
4 and 5 (2008-13). Asterisks in Column 5 indicate statistically significant differences between
the means shown in Columns 5 and 2.

J. The Gap between “Law in the Books” and “Law in Action”

In accordance with formalist legal rhetoric, judges are unconcerned with the
application of their decisions, taking for granted the convergence of social reality with
legal opinions. A move away from formalism would be found in references to the
application of the norm. We found high levels of formalism on all three items in this
construct (Table 11). Judges addressed the difficulties of implementing their decisions
or ways of overcoming these difficulties in less than 10% of the opinions, and thus
they appeared to take for granted that there was no gap between their decision and
reality. In only a few more cases, 10% to 14%, were judges slightly less formalistic
and delegated the implementation of their decision to other parties or institutions.
What is interesting is that the third period- from 1996-2007- was the least formalistic
of the four time frames, and on two variables (the difficulty of implementation, and

ways of overcoming these difficulties) was significantly if only slightly lower than the
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previous period). It is tempting to attribute this finding to the tenure of Justice Barak

as Chief Justice during this period.

Table 11: Means and Standard Deviations of Formalism in the Gap between
“Law in the Books” and “Law in Action” over Time

10. The Gap between “Law in  1948- 1980- 1996- 2008- F

the Books” and “Law in 1979 1995 2007 2013

Action” (n=299) (n=217) (n=338) (n=379)

[No/yes] to indicate formalism

Var50 0.98 0.98* 0.94 0.95 4.47**

Does the decision refer to the  (0.15) (0.15) (0.23) (0.21)
difficulty of implementation?
[No]

Var51 0.88 0.89 0.86 0.90 0.85
Is the decision forwarded to (0.32) (0.32) (0.34) (0.31)

other institutions for

implementation? [No]

Var52 0.97 0.98***  0.91 0.93*** 9. 44*>**
Does the decision mention (0.18) (0.15) (0.28) (0.25)

ways of overcoming the

hurdles that might prevent

implementation? [No]

*P<0.05, **P<0.01, ***P<0.001

Note: Asterisks in Column 2 (1948-79) indicate statistically significant differences between the
means shown in Columns 2 and 3 (1980-95). Asterisks in Column 3 indicate statistically
significant differences between the means shown in Columns 3 and 4 (1996-2007). Asterisks
in Column 4 indicate statistically significant differences between the means shown in Columns
4 and 5 (2008-13). Asterisks in Column 5 indicate statistically significant differences between
the means shown in Columns 5 and 2.

V. DISCUSSION

Although law students who study hard cases are often exposed to creative and anti-
formalist modes of decision-making, we found that in Israel, when using a random
sample of routine legal opinions, formalism is the prevailing mode of legal rhetoric.
Legal rhetoric does not rely on extra-legal arguments (Var28), does not include
references to art or popular culture (Var42), does not refer to the emotions of parties
in describing the facts of a case (\Var38), and does not address the difficulties of

applying legal norms (Var50).
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Notwithstanding this high level of formalism, our data show two additional
patterns indicating changes in formalism over time. These are patterns of increase and
decline in specific variables that have been regarded as indicators of formalism. In
terms of the increase in formalism, our data suggest that over time judges tend to use
fewer personal expressions as their rhetoric becomes more professional (Var34), and,
surprisingly, are less likely to intervene in the decisions of other institutions (Var45).
(See Figure 3 for a schematic representation of the trajectories of all the variables
together).

These results are interesting for two reasons. First of all, these variables were
fairly low to begin with, and despite their increase over time, in the last period they
still were less formalistic than the others. Moreover, the fact that even in the period
which is generally accepted as part of the formalist era, there is some personal
expression and institutional intervention seems to indicate that contrary to formalist

theory, these deviations are acceptable, at least to a limited degree

Figure 3. A schematic representation of the trajectories of main formalism
variables
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One explanation for the increase of these two variables may be that the
criticism of Chief Justice Barak and the activist tendencies he was associated with put
pressure on justices to refrain from obvious anti-formalistic rhetoric, even if in
essence the outcomes were not restrained or if other aspects of formalism were
contravened in their decision-writing. This may also tie in to our previous suggestion
that justices will balance the formalistic and anti-formalistic tendencies within a
particular decision so that their opinion as a whole does not stray too far from
formalist tendencies.

In terms of the decline of legal formalism, we found that over time judges’
opinions include more references to policy (Var33) and legal discretion (Var36).
The most significant and stable decline in formalism was found in the use of policies,
legal principles and purposes. Legal rhetoric has shifted dramatically on this
parameter since the 1948, when 12% of the opinions used the language of policies, to
the most recent period when one quarter of the judges include references to policy and
social purposes when writing their decisions. Is this a sign of the decline of
formalism? Can claims about the decline of formalism be justified by this finding?
We would like to suggest a different interpretation that is consonant with the
theoretical development of this parameter in legal literature. We find that while the
trend to greater policy and principles rhetoric reflects a decline of one type of
formalism, at the same time it points to the emergence of a new phase that can be
defined as formalistic in a different sense. The use of policy arguments or legal
principles reflects a particular reconstruction of the critique of formalism in reference
to the indeterminacy of legal rules as promoted by Legal Realism (Fisher et al. 1993).
It introduces an instrumental perspective to legal decision-making that may be

regarded as domesticating the Legal Realist critique, while developing new legal
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rhetoric (Peller 1988). Some have already considered the introduction of policy and
principles to be a more developed stage of formalism (Weinrib 1993). Ernest Weinrib
(1988) adopted this new version of formalism and celebrated it as the true
representation of the inherent qualities of law. According to Weinrib (1988: 950-957)
“immanent moral rationality” is what formalism offers the law, and such a quality is
central to any understanding of the functions and importance of law. Weinrib regards
formalism in this new phase as the law’s aspiration to be clean of politics, values,
ideology and emotions.!! Using policy arguments and purposive language thus keeps
judicial writing within the realm of law. Our research suggests that legal writing
reflects the emergence of a formalism described by Weinrib, which we term Stage 11
Formalism.

Stage Il Formalism is also evident in the reference to discretion and choice, which
as we found, also increased over time, indicating a decline of formalism. We can see
that the decline in formalism appears particularly when we look at judges’ tendency to
acknowledge the very fact that they have discretion. The concept of judicial discretion
has undergone various transformations in legal literature, moving from a perception of
unbounded authority, such as Weber’s Kadi-justice (Rheinstein 1954), in which
decisions are influenced by a range of legal, moral, political and emotional
considerations (Schneider 1991), to weaker notions of discretion, such as the one

defined by Dworkin (1963, 1977, 1978).1? Recent writers assume that “the thesis of

11 For a critical view of the use of policies and purposes as only pretending to escape
politics and external arguments see Unger (1986: 79). “Formalism in this context is a
commitment to, and therefore also a belief, in the possibility of a method of legal
justification that contrasts with open-ended disputes about the basic terms of social
life, disputes that people call ideological, philosophical, or visionary.”

12 Jurisprudential writing has discussed discretion in relation to hard cases. The most
famous debate was between H.L.A. Hart and Ronald Dworkin, who disagreed
whether judges have discretion in the strong or weak sense in hard cases. Dworkin’s
“one right answer” thesis has been challenged by Hart (1994) and others (e.g., Raz
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judicial discretion does not claim that in cases where discretion may be exercised
anything goes”. Such cases are governed by laws “which rule out certain decisions”
(Raz 1972: 843). While acknowledging the dangers of absolute discretion (Davis
1971), contemporary judges perceive structured discretion and reasoned elaboration
as important aspects of their role (White 1973). It seems that Israeli justices feel that
acknowledging discretion and choice in their opinions does not challenge the
legitimacy of the formal decision. In other words, judges’ references to discretion
reflects a perception of legal decision making that does not equate discretion with an
escape outside the boundaries of law. Indeed, the fact that from the earliest period,
discretion was mentioned in about one quarter of the decisions seems to indicate that
it was also legitimate to a more limited extent in rule-governed formalism.

When examining the various trends of formalism, it is apparent that formalism
does not decline significantly on all its dimensions. On the contrary, many forms of
formalism remain stable and high, while others increase over time. However, even on
those parameters in which formalism remained high, there was often a slight decline
in the period of 1996-2007 (variables 29, 40, 48, 49, 50, 52), that coincides with
Barak’s tenure as Chief Justice of the Supreme Court. Thus, on some indicators,
despite the very formalistic nature of judicial writing, the trend was in line with those
who spoke of a decline in formalism.

It is compelling to ask, in light of our surprising finding about legal impersonality
and impartiality, whether judges seek to maintain a balance in the use of different
elements of formalism. For example, do judges balance a decline in formalism at the

policy level, with an increased formality in professional rhetoric? Do judges balance

1979). They assume that not every legal question has a right answer, and in difficult
cases at least two alternative decisions are possible.
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their emphasis on discretion with a growing frame of formalism in the introduction?
Do judges use more personal language when rule-based formalism is their style? It
may be suggested that the formalist ship of law sails safely when one or two tenets are
declining, but it cannot release itself altogether from all formalistic bonds.

What our research has not resolved, and what can be viewed as a limitation of this
study, is the question of what weight should be assigned to each measure of
formalism. Claims against formalism have developed at different stages of legal
history, and some of the characteristics attributed to formalism have become more
popular and familiar, and therefore more significant in classifying legal decisions as
formal or not. It seems that Mautner’s depiction of the decline of formalism in Israeli
judicial decisions is based largely on three features: the insertion of liberal political
ideas into law; the rise of purposive interpretation and policy discourse; and the
increased acknowledgment of judicial discretion. Our findings support the decline of
formalism on the last two parameters.

Nonetheless, other parameters, such as the use of impersonal language associated
with an objective detached perception of law, the preservation of institutional
boundaries, and the legalistic framing of the text of decisions, have always been
considered distinctive traits of a functioning, formal legal system On these we did not
find the expected decline over time, and at this stage we can only suggest that there is
a possible interplay between the various features of formalism, so that judges do not
completely diverge from the formalistic mold.

This research addresses formalism as a complex multidimensional phenomenon,
and does not emphasize one measure of formalism over another. Now that there is a

clearer empirical picture of the trends of each parameter of legal formalism in Israeli
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legal rhetoric, the floor is open for various interpretations about the relative weight of

each measure.

VI. SUMMARY AND CONCLUSION

This paper examined the extent to which critical claims about the formalism of law
are implemented in the legal rhetoric of Supreme Court decisions. Our findings
suggest that on most measures, there was little evidence of the much-debated decline
in formalism. However, the rise in the reference to judicial discretion and the
incorporation of policy goals as a basis for decision-making do follow the expected
change in judicial rhetoric. We argue that these findings may indicate a reconstructed
genre of formalism, which we termed Stage Il Formalism. Thus, although legal
rhetoric adheres to the “Stage I Formalism”, i.e., the aspects traditionally associated
with formalism, on most measures, it seems that the deviations and decline discussed
in the literature can in fact reflect a reconstruction of formalism that incorporates
policy and discretion into the formal legal realm. In other words, legal realism and
other critical schools have not replaced formalism, but have changed it in significant
ways.

This research presents the findings of a four-year empirical study that sought to
examine the extent to which claims about the decline in formalism were evident in
legal writing in routine cases. Like other research that relies on content analysis, it
provides a way of systematically and objectively analyzing legal phenomena in a
large number of opinions. Thus, unlike other work that has studied anti-formalistic
trends mainly in relation to a small number of “hard” or “precedential” cases, our
analysis encompasses a large number of routine cases decided by the Supreme Court.

However, as others have noted (Hall & Wright 2008:99), content analysis based

41



FORMALISMS OF LAW  DRAFT- please do not circulate  Alberstein, Gabay-Egozy, Bogoch

research cannot provide the deeper understanding of individual opinions that comes
from traditional interpretive techniques. Moreover, the main aim of this study was to
determine whether the features that have been said to indicate formalism in legal
opinions do indeed act in a similar way, and to trace the trajectory over time of each
of these elements of formalism. We acknowledge that there are many case
characteristics that may also potentially influence the formalism of legal opinions, and
we anticipate conducting further research to identify patterns of formalism among, for
example, the different fields of law represented in the data (criminal cases, public law
and civil cases) and between hard cases (frequently quoted in other cases) and routine
cases. Future research could also analyze the relationship of the parameters of
formalism to other independent variables such as the number of opinions quoted, the
length of decisions, and the particular judges who wrote the decisions. It would thus
be possible to provide profiles of Supreme Court justices in relation to formalism.
Understanding the formalisms of law is important in order to understand law in
action. Contrary to current notions of formalism, our research demonstrates that it is
not so much the case that formalism exists or not, but that there is an intricate
interplay between the various aspects of formalism. Legal texts today and even in the
past reflect both the aspiration for formalism, as well as its deviations and judges may
attempt to balance these in their opinions. The fluctuating paths of legal rhetoric are
therefore neither completely in the direction of formalism or away from it, but reflect
the trends in social and jurisprudential development in negotiation with formalistic

aspirations.
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Panel formation on the UK Supreme Court

By Chris Hanretty

In this paper, | look at how five, seven or nine judge panels of the UK Supreme Court are
formed. | group explanatory factors into legal, organisational and political factors. | develop an
original technique for dealing with this discrete choice problem of picking m judges from a bench
of n judges. | find that the most important factor is legal specialisation. Workload and rates of
agreement also matter, but in the opposite direction to that predicted: judges with already high
workloads are more likely to be empanelled, and judges who agree more with the President of
the court are less likely to be empaneled.
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Abstract
In this paper, we examine how would the decrease of judicial selectorates’ cohesiveness increase
the influence of judges’ individual characteristics on judicial review. We relate to this phenomenon
as a personalization of judicial review. We claim that this phenomenon has a significant effect on
our ability to understand constitutional courts’ judicial review. We validate our theory using the
case of Israel's High Court of Justice (IHCJ) rulings between 1995 and 2016. During this period,
the Court varied in its cohesiveness due to institutional changes in Israel’s polity and its selectorate.

Consequently, the IHCJ’s review became more personalized.
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Abstract

Administrative law involves judges in a struggle between the rule of law and the need for
pragmatic, effective policy decisions. Part of the difficulty lies in finding ways to take the
politics out of judicial review of administrative decisions of government. How can you limit the
ability or willingness of judges to decide often complex, high stakes policy questions on the
basis of their own policy preferences? The answer may lie in part in the tests developed to sort
between those questions on which the courts should defer to the administrative decision-
maker and those for which the judge herself should provide the answer. As with most areas of
empirical research into judicial decision-making, much of the empirical work on administrative
law has been undertaken on US courts. However, different countries have arrived at distinctive
ways for resolving this issue. Moreover, countries appear to have difficulty finding stable
solutions to this problem, with courts altering tests as difficulties with each new answer appear.
In this project we seek to further understanding of this struggle by examining the evolution of
the solutions adopted in Canada. We use a database we have developed of all Supreme Court
of Canada cases since 1953 to study how the Supreme Court has reacted over time to this
challenge. Canada has in the past used a highly contextual test for determining when to defer
to administrative decision-makers, though more recently has moved towards a more
categorical approach that was argued to be less discretionary (and therefore harder for judges
to use ideologically). We examine whether the changes in these tests on when to defer seem
to alter how the Supreme Court decides cases.
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Abstract:

Social science analyses of judicial decision making on the Norwegian Supreme Court started with
a small exploratory analysis in 2007-2008. In that study, researchers compiled a data file
consisting of fifteen justices casting a total of 163 votes in eleven non-unanimous plenary
decisions on constitutional issues between 2000 and 2007. Today, the judicial behavior research
project maintains a relational database that includes more than 17,000 decisions and more than
70,000 justices’ votes, as well as a text database covering the full range of Supreme Court
decisions since 1945.



1. Creating databases

11 The void

The research project on judicial behavior on the Norwegian Supreme Court, including the
project’s database, had its genesis in a comment made during a panel on judicial decision making
at the International Political Science Association’s 2003 meetings in Durban, South Africa. Eric
Waltenburg and Sam Lopeman presented a paper and served as panel discussants at the IPSA
convention. While discussing a paper on the decisional outputs of the Norwegian Supreme Court,
Lopeman suggested that the author consider the justices’ preferences and values as a possible,
systematic explanation for the behavior the author uncovered. The notion that a justice’s attitudes
might bear upon his or her decisions was hardly novel to Lopeman and Waltenburg. The role of
attitudes in judicial behavior has been an accepted paradigm in American political science for a
very long time, so when Lopeman’s suggestion was met with some skepticism, they were
somewhat taken aback.! Both Lopeman and Waltenburg being a bit bullheaded, however, they
were convinced that the effect of attitudes on the decisional outputs of Norwegian Supreme Court
justices was an empirical puzzle worthy of analysis. And although the panel’s participants told
them in no uncertain terms that Norway’s justices decided cases according to the law and that
politics (ideology) had no place in their rulings, Lopeman and Waltenburg decided to explore the
role of attitudes on the votes of Norway’s justices.

That empirical exploration, however, would be daunting. The problem was that neither
Lopeman nor Waltenburg knew much about Norwegian law and politics. Luckily, William
Shaffer, Waltenburg’s colleague at Purdue University, had long nurtured a deep and abiding
interest in all things Norwegian. Upon returning to the United States, Waltenburg related to
Shaffer the reaction that Lopeman’s comment had engendered. And after listening to
Waltenburg’s recounting of how the Norwegian Supreme Court allegedly did not venture into the
‘political thicket,” Shaffer agreed that he should follow up while on sabbatical leave at the
University of Bergen in 2006-2007. Specifically, he would investigate the proposition that
politics, not simply legal reasoning, plays a key role in Norwegian judicial behavior. He
discovered immediately that the Supreme Court received little coverage in the Norwegian press,

! This and the next paragraphs draw on (Grendstad et al. 2015:xv).



that few people could name the Chief Justice of the Norwegian Supreme Court, and that some
legal but no political science research on judicial behavior on the Court had been published. From
there, Shaffer asked Gunnar Grendstad from the University of Bergen if he would join the Purdue

research team.

1.2 Building data files

While the Norwegian Supreme Court publishes its decisions from the Appeals Selection
Committee and its merits panels online as pdf-files, the single systematic source for decisions on
the Supreme Court is Lovdata.? Lovdata is a foundation established by the Ministry of Justice
and the Faculty of Law at the University of Oslo. It is a large text database which contains all
Supreme Court decisions since 1945 and the most important decisions before that. It is organized
toward and primarily serves the needs of lawyers, litigants, and the legal community. Lovdata
contains all national legal sources (acts, laws, statutory instruments (forskrifter) and preparatory
works, parliamentary papers), relevant international legal sources, as well as legal litterature,
articles and relevant research publications. The most recent information is public and freely
available at Lovdata, but a subscription is required to access to the full database.

The Purdue-Bergen research team decided first to limit the analyses to the non-unanimous
decisions and to start with the most consequential decisions. The first attempt included eleven
non-unanimous Supreme Court en banc decisions and the votes of the total of fifteen justices who
participated in at least half of the cases heard by the full court. The eleven decisions cover the
2000-2007 period. The first round of collecting data from Lovdata was organized in Word and
Excel files, depending on the type of information, and then analyzed in SPSS or STATA.
Applying the attitudinal model (Segal and Spaeth 2002), the results of the analysis were
presented at the 2008 MPSA Conference (Grendstad et al. 2008) and later published (Grendstad
et al. 2010b).

Since virtually all merits decisions on the Norwegian Supreme Court are not decided en
banc or in the eleven-justice Grand Chamber, the research team decided to expand the next round

2 https://www.domstol.no/hoyesterett/

https://www.domstol.no/no/Enkelt-domstol/-norges-hoyesterett/avgjorelser/avgjorelser-20181/

https://lovdata.no/ , https://lovdata.no/info/information in english
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of analysis to include non-unanimous decisions handed down in the regular five-justice panels.
The research question addressed judicial behavior in decisions that pitted a private party against a
public party on a legal issue that involved economic interests and economic issues. The data
included the 31 justices who had cast votes in 63 non-unanimous decisions on economic issues
handed down by the Norwegian Supreme Court in the 2000-2007 period. This round of research
included a total of 351 observations. The results were presented at the 2009 MPSA Conference
(Grendstad et al. 2009) and later published (Grendstad et al. 2011).3

1.3  Taking stock

In August 2009, Grendstad travelled to Purdue University to spend his sabbatical working
together with Shaffer and Waltenburg. Taking stock of the research efforts and realizing that a
great amount of empirical analysis remained to be done, the team decided to include more non-
unanimous decions in the five-justice merits panels. However, given the somewhat disorganized
fashion in which data had been compiled across different types of files in the two first rounds of
papers, a key question was how to best record, store and retrieve different types of data on
decisions, justices and votes.

Up until 2009, the organization of different types of data had been done in a somewhat ad
hoc manner. For the first two papers the data files were built step by step by manually matching
information on the decisions with information on the justices through the individual votes of the
justices. But this practice was not a viable strategy moving forward. It did not make much sense
to more or less manually quintuplicate case information to the five justices who participated in
the decision. And it did not make much sense to manually duplicate background information on
each justice and match it to all the decisions in which they participated.

1.4  Arelational database
The answer to the question of how to organize and handle data was to build a relational database
which promises both rigor and flexibility. The guiding principle in a relational database is to store

a piece of information only once and to store it where it logically belongs. It was decided to use

3 An early but still unpublished political science analysis of the justices on the Norwegian

Supreme Court, using item-response modelling, can be found in Hgyland et al. (2011).



Microsoft Access to build the database. This software is flexible, rigorous and user-friendly. The

first step was to identify the different types of information in judicial research. The answer was

three types:

e information on decisions,
e information on justices, and

e information on votes.

The next step was to initiate three separate tables and to allocate relevant types of information to

each. And the third step was to establish the two direct relationships between the tables (see

Figure 1).4
Decisions_T1 Decision_Justice_Link_T1 Justices_T1
Uniquekey % ObsMumber L T IMR "
% DomMNr DomMr _/_ PMR
FullMummer JNR JFMAME
Publisert JusticeVote JFAMMAME
Mickname D1 TEMP_DUMBMY
Instans 02 VALIDCASE
Typesak 103 JUSTICEORDER
Avsigelse INTRAORDER
Forum INTERIMIUSTICE
Consensus POSTWW2IUSTICE
Dissensl JUSTICE_1945_2009
Dissensd CHIEF
Dissens3 SEX
DissensComm YEORM -
Diccancn

Figure 1 The three main tables of the Doranoh relational database and the relationships between
them: Decisions, Votes (link), and Justices.

Decisions are linked to the justices’ votes in a one-to-many relationship since more than one
justice participates in every decision. Justices are linked to votes in a one-to-many relationship
since a justice casts many votes during her time on the court. These relationships ensure that any

information on any justice who participates in a decision can be linked to any information on the

4 The database consists of other interrelated tables, too, but they are less central here.



decison through the justice’s vote, and vice versa. Thus became the structure of the database on
judicial behavior on the Norwegian Supreme Court.®

Lovdata adds meta data to the Court’s decisions. It also inserts hyperlinks to statutes and
earlier decisions. From the Lovdata database we retrieved and stored basic meta data in the
decision table: court, date of decision, case identifier, key words, abstract, case history, parties,
justices, and references to legal sources (See Figure 2). The textual data was later coded into
numerical categories as needed. From a number of different sources — books, library biographies
and online resources — we retrieved and stored information on the justices in the justice table. We
coded the justices’ votes in the link file according to whether a justice voted with the majority or
the minority. Later, during more specific parts of research projects, when we needed to identify
the type of judicial vote — majority or minority on the outcome of the case, concurrences, and
direction of sentencing/compensation — we added more variables on the justices’ votes.

By December 2009, the research team had recorded the approximately 2,500 non-
unanimous five-justice decisions on the Court for the 1945-2009 period. The team also had basic
information on the justices participating in these decisions and whether the justices cast their
votes with the majority or minority in each decision. The Doranoh database was at this point a
skeleton structure to which more information on decisions, justices and votes could be added
when needed or required. The new data was utilized in a research paper on voting coalitions on
the Supreme Court (Grendstad et al. 2010a).

Meanwhile, the research team submitted a research proposal to the Meltzer Foundation at
the University of Bergen. The project aimed to hire law students who could read Court decisions
and provide substantive and systematic coding, such as legal issues, case properties and
decisional outcomes, to the decisions in the database. In March 2010, the Meltzer Foundation
decided to fund the proposal. The research team drew on the High Courts Judicial Database
Codebook (Haynie et al. 2007) and initiated a range of new case variables. In April Grendstad
travelled from Indiana and back to the University of Bergen, hired two law students and

introduced them to the coding protocol.

® The database was named Doranoh [dommeratferd norges hayesterett] [*Judicial Behavior on

the Norwegian Supreme Court’].
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Figure 2: An example of meta-text provided by Lovdata after a decision has been handed down
by the Supreme Court. The meta data categories are (from top to bottom): court and type of
decision; date of decision; case identifiers; key words; abstract; case history with the links and
case identifiers to the lower court decisions; parties; justices; and legal references In this
example, Justice Utgard starts to write the majority’s position in paragraph 1 at the bottom of the
screenshot. Source: Lovdata.no, Rt-2010-143. (Retrieved: November 12, 2018.)



The Icelandic ash cloud that descended over Europe on Thursday morning, April 15,
2010, had a silver lining. Grendstad had a return ticket to Indiana this morning but was “ash
stranded” as all commercial air traffic in Europe was grounded. Exiled in his own land, the next
week suddenly offered time and opportunity to start a research proposal on judicial behavior for

the Norwegian Research Council.

1.5  Windfalls

In the spring of 2011 Grendstad offered a graduate course on judicial behavior at the Department
of comparative politics. From this course, and from another course a year later, the study of
judicial behavior attracted a handful of very motivated and competent students. The teaching and
research efforts that were picking up speed coincided with and were boosted by three other
developments.

First, in the spring of 2011 the department also offered an advanced course in regression
analysis covering both theory and method in multi-level analysis. The students who took both the
judicial behavior course and the multi-level regression course quickly connected the dots. If,
these students asked, justices’ decisions were driven by attitudes, why should this mechanism
only take place in non-unanimous decisions? Why not expand the database to include unanimous
five-justice decisions and have the statistical analyses of judicial behavior include the collegial
level of decision making? Overall, the students added, there is a crucial institutional component
that is missed by the limited attention to justices’ individual votes in non-unanimous decisions
only: justices on the Supreme Court also give individual votes in a specific case in a collegial and
institutional setting where voting is a result of coordination and collaboration in rotating five-
justice panels (Bentsen and Skiple 2012).

One bottleneck of the database was its configuration for a single user only. Another
limitation was that access to read data automatically provided the right to write data. Selections
of observations and variables from the database could be copied and exported for external coding
later to be returned and integrated into the overall database (as was done with the coding by the
two law students). But continuing such a practice was not only cumbersome, it was also
somewhat of an affront to computer and data-savvy students. In May 2011 the solution was to
split the database in two separate parts: a ‘back end’ and a “front end’. The back end, containing

all the data tables and the documentation of the variables, was placed on a restricted university



server for which logon and pass word were necessary for access. The front end, consisting of
queries, forms, and reports to access the data, could be copied and shared across computers. A
select group of students received training and were given access to the database. Several persons
could now read and write on the database at the same time (though not on the same record).

Although the research proposal on judicial behavior to the Norwegian Research Council
was not successful, the University of Bergen incentivized the researchers to improve and
resubmit their proposal the following year by providing some life-support funding in the interim.®
Two students were hired to update the database with information on unanimous decisions from
Lovdata and link the decisions to the justices’ votes. Starting with registration data for 2010, the
students worked backwards until the money ran out in 1963, so to speak. In addition, new
variables were added to the database as students and researchers suggested new research
questions. From the updated and expanded database students extracted data that were exported to
STATA and used for their master’s theses (Bentsen 2012; Jacobsen 2012; Skiple 2012; Bergset
2013; Svendsen 2013).

Second, approaching over the horizon was the Norwegian Supreme Court’s 200-year
anniversary in 2015. As the legal community quietly started to launch seminars and conferences
to celebrate the event, the Norwegian Court Administration stumbled in its effort to find an
author who could complement the 1815-1905 and 1905-1965 volumes of the Supreme Court
history (Sandmo 2005; Langeland 2005) with a new 1965-2015 volume. The Court
Administration had recruited former appeals court judge and University of Tromsg law professor
Aage Thor Falkanger as author. But Falkanger withdrew from the assignment shortly afterwards
when the government appointed him as justice to the Supreme Court. The Court Administration
then turned to law professor and legal historian Jarn @yrehagen Sunde at the University of
Bergen. Selecting Sunde was the perfect move. His dedication to impart and disseminate law and
his willingness to engage with disciplines outside law began a constructive and fruitful
collaboration with members of the judicial behavior project at the Department of comparative
politics. Lawyers rarely boast about their statistical competence. Neither do political scientists

brag about their legal insights. But the interaction between lawyers and political scientists paved

® The resubmitted research proposal was not funded either.



the way for constructive interdisciplinary research.’ By the time Sunde published his volume on
the Supreme Court history (2015), cross-disciplinary collaborations were well underway.

Third, while gearing up for the 200-year anniversary in 2015, the Supreme Court had
emerged emboldened from a major institutional reform. Traditionally, the basic goal of the Court
had been to maintain its role as a passive court of appeals to resolve indeterminate cases. In 1995,
the court implemented the criminal procedure reform that the parliament had passed. The reform
gave the trial courts original jurisdiction in all criminal cases so that the appeals courts, which
before the reform had original jurisdiction in large criminal cases, could deliver the rule-of-law
guarantee of the right to appeal. The Supreme Court’s workload at the gatekeeping stage fell
dramatically and the Court was relieved from handling inconsequential criminal cases. In
addition, a minor and inconspicuous clause added to the civil law procedure in 1990 was used
increasingly by the justices to deny appeals. The slow change of the civil law procedure was fully
codified and institutionally secured with the civil case reform in 2005, which was implemented
three years later. From 2008 and onwards, the Supreme Court had the full opportunity to deny
appeals where the legal question had no interest or consequence beyond the case itself. More than
ever before, the Court’s goal from that point on was to ‘develop the law’. An appeal is now
granted review by the Supreme Court if it the justices decide that it can be used as a vehicle for a
more significant and interesting question.

So, in 2008, in the same year as a team of political scientists took advantage of the
theoretical framework of the attitudinal model and presented their first empirical analysis of
judicial behavior and policy making on the Norwegian Supreme Court (Grendstad et al. 2008),
the justices on the same court slipped the surly bonds of mandatory appeals and embraced their
new-found power of discretionary jurisdiction and complete docket control. The Court

commenced on selecting appeals strategically in accordance with the Court’s goal of developing

" One example of the interdisciplinary work by a student of law is Nadim’s dissertation on legal
precedents which is obviously informed by his interactions with political scientists (Nadim 2017).
The dissertations (in progress) by students of political science Bentsen (2018b) and Skiple (2018)
are obviously informed by interactions with lawyers.
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the law, aka policy making. Ascending the summit of policy making from opposite sides,

political scientists and supreme court justices were suddenly standing face to face.®

1.6 Domstolr

In 2016 the research project on judicial behavior initiated a textual database on Supreme Court
decisions. The motivation for the database was basically driven by students who saw the
limitations as to how much case variation could be extracted from the decisional data organized
in the Doranoh database. In addition, direct access to the judgements from the Supreme Courts
and to the writings of the justices, including majority and minority opinions as well as
concurrences, would offer great opportunities and expand research beyond the limited structure in
Doranoh.

Under the agreement between the University of Bergen and Lovdata on use of data for
research purposes, all Supreme Court’s merits decisions were downloaded to a university server.
Domstolr, developed and written by Olav Laug Bjgrnebekk and Mikael Poul Johannesson (in
cooperation with Henrik Bentsen, Jon Kare Skiple and Gunnar Grendstad) is an R package that
organizes text and metadata from all Norwegian Supreme Court Decisions since 1945 in seven

different data matrixes:

e decisions,
e justices,
e parties,

8 In @ 2017/2018 evaluation of the Social Sciences in Norway, the impact case ‘HIGHCOURT,’
which was based on the analysis of judicial behavior on the Norwegian Supreme Court with data

from the Doranoh database, was identified as ‘good practice:’

“The impact case provides strong evidence that the research on the appointment of judges to the
Norwegian Supreme Court spurred great public awareness and debate and that it had a significant
influence on practical procedures through the decision to make recommendations for
appointments public. The research also formed the background to legislative proposals for

amendments of Norway’s Constitution” (Forskningsradet 2018:181).
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e keywords,
e case history,
e text paragraphs (in the decision), and

e legal references.

Significantly, it is the matrix with text paragraphs from all Supreme Court decisions since 1945
that boosts the content of the Domstolr database. A first version of the database was presented to
legal academics, political scientists, and compuational linguists in 2016 (Bjgrnebekk et al. 2016).
Although academic work based on data from domstolr is still in early stages, the data source
offers great potential for future studies.

2. Maintenance, developments and synergies

2.1  Doranoh

The Doranoh relational database basically consists of three types of information: decisions,
justices, votes (see Figure 1). As of November 2018, the decision table consists of 184 variables
and 17,247 observations, the justice table consists of 98 variables and 524 judicial appointments,®
and the vote table consists of seven variables and 82,929 observations.

Basically, the Doranoh relational database consists as a skeleton with some flesh on its
bones. Most of the decisions have the metadata (eg, date of decision, type of decision, and
parties). There is also a handful of variables that most of the justices share, eg, year of
birth/death, gender, birthplace, year of graduation, school of graduation, prior occupational

experience, start/end year of appointment.® The decision and justice tables are richer closer to

® The unit of observation for justices is the appointment of a justice. This type of unit provides the
advantage of keeping track of individual appointments from the point of view of the government
that makes the appointment (interim justices are frequently reappointed — the record is five
reappointments).

10 The compilation and organization of the part of the database that includes the justices requires
approval by the NSD Data Protection Services pursuant of the Personal Data Act.
http://pvo.nsd.no/prosjekt/23648.
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the present. Information becomes more complete as one passes 1945 (all non-unanimous
decisions), 1963 (all decisions) and 1988/1996 (information on more variables).

Variables are initiated, coded or updated in a ‘need for research’ basis, eg, economic
decision making (Skiple et al. 2016) or why justices dissent (Bentsen 2018a). The ‘silent
revolution’ of international law in domestic jurisprudence that gained momentum in the 1990s
prompted a range of new variables in the database. Interest in the effect of gender and the
experience of the parties’ lawyers required additional coding of related variables (Misje 2018).

2.1.1 Student projects

When students approach the research team and ask for data from the Doranoh database to write a
term paper, an early point of discussion is what kind of new or updated data the students
themselves can bring to the table(s). The purpose of this discussion is for the students to
understand that the data in Doranoh was contributed by somebody. In the same way as students
today stand on shoulders of former students. Students today will be the former students of
tomorrow.

If the students have the chance and opportunity to code new data, they will be given a
limited datafile from Doranoh consisting of case identifiers and other relevant variables that will
make their work easier (for instance, the links that take them directly to the full text of the
decisions in Lovdata). Other types of coding may be to provide intercoder reliability or validate
earlier coding in order to improve the overall quality of the database (Bjgrnebekk 2015; Kalheim
2015). Both efforts will not only help students learn to do empirical research and make them
understand that there sometimes is a lot of work behind a quickly downloadable data file; the
intention is also to invite students into the research process and give them ownership to the data.

When the students have coded the data, it is examined and then imported into the
database. Afterwards, they will receive a complete data set with the variables they need to answer
their research question, including the data or variables that they already have contributed. When
they have completed their term/research paper, they are required to return a final copy of the
paper, data and syntax files for documentation.

A case in point is the political science and law student who wanted to study judicial
behavior in environmental decisions. She gave the project the list of the 38 environmental

decisions handed down by the court. Then she received a datafile with the relevant variables for
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analysis (Liljeros 2018). Other student term papers address, for instance, the lawyers or case
complexity (Misje 2018; Bringedal 2017; Arnesen 2017). Usually students are also given two or
three auxiliary numerical and string variables where they can provide temporary codes and
comments in order to provide additional case documentation. These variables communicate

special information on cases and are integrated into the database, too.

2.2 Synergies

Domstolr offers a dynamic and flexible organization of text, allowing researchers to combine and
organize text from the seven data matrixes. The Domstolr database provides efficient
identification, coding and export of variables that can be integrated with ongoing analyses from
the Doranoh database. For instance, the Doranoh database has exact information on which
justices sit on any five-justice panel as well as detailed information on justices’ pre-appointment
careers. The Domstolr database offers researchers the possibility to pool all of a justice’s written
opinions. Combining elements from the two databases, researchers can analyze interesting and
important questions on judicial recruitment and judicial opinion writing. For example: do justices
recruited from legal academia speak differently or to a different audience than do justices
recruited from government administration? Data from Domstolr can create new variables that
improve analysis with data from Doranoh. For example, researchers can create issue-area
variables using topic models which can be integrated into analysis of justices’ votes on the
merits.

Another area of research on the Norwegian court is the influence of the justices’ seniority
and role on panels. Two such categories are the presiding justice on the panel and justice who
writes the majority decision. The most senior justice on the panel, or the chief justice if she is
present, chairs the panel. Panel leadership is important. During conference/deliberation, the chair
always takes the floor first, summarizes the case and suggests a solution. As a consequence, the
chief justice and the most senior justices have the potential to influence decisions on the court
(See Figure 3). Some research suggests that the presiding justice is highly influential (Eisenberg
et al. 2013). Combining data from Doranoh and Domstolr, researchers can study if and when the
presiding justice exerts influence over the outcome of the case and in what ways, if any, the

presiding justice influences the positions of the author of the majority and minority opinions.
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Figure 3: Supreme Court justices’ participation in merits panels (size of marker) and proportion
of times in the role of presiding justice (location of marker on y-axis). The Norwegian Supreme
Court 2002-2017 (Tore Schei’s court 2002-2016 and Toril @ie’s court 2016-).

3. Other data sets linked to the Norwegian Supreme Court

Alongside the major change in the Supreme Court from a court of appeals to a court of
precedents is the growth and function of the clerk unit. The first clerk was hired in 1957. The
number of clerks increased substantially in the 1990s. Today the 23 clerks in the clerk pool
outnumber the 20 justices on the Court. Researchers have built a database with basic socio-
demographic information on each of the 135 clerks who have served on the Court through 2017
(Grendstad et al. 2017). Information on clerks can not be linked to any way to the handling or

processing of cases on the Court.
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The author of the 1965-2015 volume of the history of the Supreme Court built a number
of stand-alone data files that were used for various purposes during the writing of the volume
(Sunde 2015). Some of the data from this effort have been imported to the Doranoh database, eg,
information on the frequency of the justices’ use of the term ‘equitable considerations’ that can
be found in their opinions. ‘Equitable considerations’ is a doctrine of ‘fairness’ that enables
justices to base rulings on changing political and social conditions (Grendstad et al. 2015:14).

Morten Nadim, in his study of Supreme Court precedents and the development of case
law, draws on data on plenary and grand chamber decisions from Doranoh and expands the data

to include detailed information on legal sources (Nadim 2017).

3.1 Internal Supreme Court databases

In January 2000, the Supreme Court introduced Hgyrett, a new internal data system for
organizing and managing the Court’s case flow (NOU 2001:613). The data system includes
various internal documents and information. The law clerks’ notes to the Appeals Selection
Committee and the Committee’s own decisions to grant or deny are also part of the data system.
The Supreme Court has on some occasions been willing to extract limited information from
Heayrett but only if the requested information does not relate to or involve internal documents,
internal procedures or decision making.

Hayrett also has limited functionality for accessing information across cases. Since
information only can be extracted on a manual case-by-case procedure, information can only be
provided if administrative manpower can be set aside for the request. At the end of the court
term, which coincides with the calendar year, Hayrett generates the annual statistics of the
different types and numbers of appealed cases, decided cases and backlogs.*

In March 2018, Hayrett was discontinued and replaced by Lovisa, which is the national,

court-wide case processing system organized by the Norwegian Court Administration.

11 https://www.domstol.no/no/domstoladministrasjonen/publikasjoner/arsrapport/tema-13/mer-
effektiv-saksbehandling/ [November 16, 2018]
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4. Other Scandinavian databases

4.1  The Danish Supreme Court Database

The Danish Supreme court database is a relational database developed and maintained by Mark
McKenzie, Henrik Bentsen and Jon Kare Skiple (McKenzie et al. 2016; Skiple et al. 2018). The
data is coded by McKenzie, Bentsen, and a Danish law student. The Danish database builds on
the blueprint of Doranoh and links together three different tables: cases, votes, and justices. At
the time of writing the database compromises complete data on all cases from 2013-2014, and on
all cases involving tax issues from 2006 to 2016. The database contains information about all
justices who have voted in the cases under study. The data on the court cases, including the
information on which justices that vote in what direction in each case, are based on the judicial
database UfR (Ugeskrift for Retsvaesen).? Information on the Danish justices is compiled from

various contemporary, historical, and archival sources.

4.2 The Swedish Supreme Court Database

Sweden has one Supreme Court for criminal and civil law cases and one Supreme Administrative
Court for administrative cases. To the best of this author’s knowledge, Sweden does not have any
databases on decisions and on justices for its Supreme Court or its Supreme Administrative
Court. Research projects have been developed with the aim to establish such databases, eg,
(Schaffer et al. 2018). Derlén and Lindholm analyze data on the two highest courts in Sweden. It
is unclear if data on justices exists. It is also unclear how data on decisions is organized (Derlén
and Lindholm 2018, 2016; Lindholm and Derlén 2015; Lindholm and Derlén 2017).

5. Internetlinks

o Denmark (Supreme Court): http://www.hoejesteret.dk/hoejesteret/Pages/default.aspx

e Sweden (Supreme Court): http://www.hogstadomstolen.se/
o Sweden (The Supreme Administrative Court):

http://www.domstol.se/templates/DV InfoPage 2323.aspx

o Norway (Supreme Court): https://www.domstol.no/hoyesterett/

12 UfR is published by the Karnov Group (https://www.karnovgroup.dk).
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Legal Framing and Judicial Policy Making:
Former Intelligence Collaborators, Present Asylum Seekers
at the Israeli High Court of Justice
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This paper asks if a state’s legal framing encourages courts to act as effective policy-makers? While
previous academic studies mostly demonstrated how courts can serve as policy makers by making statutory
interpretation and writing authoritative decisions, little attention has been paid to the way court may shape
policy in complex and sensitive cases, where it intentionally refrains from making binding decisions.
Inspired by Critical Frame Analysis, we examine the way legal framing of a phenomenon over repeated
legal cases helps the court to shape directly or indirectly a detailed policy without making any explicit final
binding ruling against the elected authorities. The case study presented here is the Israel immigration policy
towards Palestinian asylum seekers because of intelligence related collaboration . About 800 petitions have
been submitted to the Israeli High Court of Justice over the past two decades. The policy shaped through
court’s deliberations was officially published in 2015 and it reflects practices previously invented or

approved by the court in its “non-decision” decisions.



Costs Rulings and Substantive Judicial Review in the Israeli High Court of Justice

Inbar Levy and Nadiv Mordechay

The Supreme Court of Israel (SCI), in one of its functions, acts as the High Court of Justice
(HCJ) and has original jurisdiction as a court of first instance in matters related to the
constitutionality of Knesset (Parliament) laws and the legality of decisions of
administrative authorities. Alongside its constitutional and administrative roles, The SCI
is a civil and a criminal appellant jurisdiction, altogether, an extremely busy institution.

The HCJ is unique amongst other courts in common law jurisdictions, among other
reasons, being especially inviting towards public interest petitioners, i.e. petitioners who
submit a petition on behalf of a general public interest and without having any personal
claim. Despite of the significant role of the HCJ in the Israeli legal system, there is no clear
rule regarding costs in the HCJ and the current costs rulings are far from being consistent.
Since 2010, the HCJ judges have started a stream of new case law that marked a strong
tendency of costs rulings against public interest petitioners, as part of a bigger procedural
trend of managing the caseload of the court. This new case law — led by the former Chief
Justice of the court (and reinforced by other new liberal justices) — raises a prominent
question that is related to the interaction between substantive and procedural Public Law:
even though costs ruling is considered to be a part of the legal procedure in the HCJ, legal
scholars have claimed that the use of costs by the judges in the HCJ has in fact a hidden
purpose of changing the substantive law, namely the currently wide Standing right of
public interest petitioners.

Our project examines the fundamental question of costs ruling against petitioners
in the HCJ using a doctrinal analysis of the court’s decisions in view of the classical theory
of judicial review and an empirical analysis based on data we have collected from 716 HCJ
decisions in which the court ruled costs against petitioners. The decisions we studied are
of a panel of judges in petitions submitted both by private petitioners and public interest
petitioners since the 1960’s and until 2017. We have quantified several variables that would
help characterize the nature of costs rulings against petitioners in the HCJ. Among those
variables are: the institutional identity of the petitioner and the respondent (for example, a
private litigant, an NGO, a corporation), the identity of the judges, the reasoning for the
costs ruling (when such reasoning exist), the amount of the costs ruled, and more.

We suggest a theoretical analysis that draws the line between procedural efficiency
and changes made to substantive judicial review. We then offer a comprehensive theory
regarding costs rulings against petitioners in the HCJ that allows the use of the costs tool
in order to improve the litigation in the HCJ, while maintaining the wide standing right of
the petitioners.



Using Automated Linguistic Analysis to Assess How Justices Age

James E. Daily, Washington University in St. Louis
Lee Epstein, Washington University in St. Louis
Kevin M. Quinn, University of Michigan-Ann Arbor

Abstract:

Because federal judges enjoy life tenure, they can—and do—remain on the bench well
into their 70s. We ask whether justices of the U.S. Supreme Court show evidence of
cognitive decline associated with progression into more pronounced dementia.

Using transcripts from the Court’s oral arguments, we find evidence of decline in one of
the eleven justices appointed since 1969. These results are not unexpected: about 14%
of Americans over age 70 show signs of dementia. But few Americans hold the power of
Supreme Court justices ,who address important questions of public concern year in and
year out. Our findings suggest the need for further analysis of the extent of cognitive
decline on the bench and for deeper consideration of proposals aimed at insuring a
mentally healthy judiciary.



Automating the Complaw Database: Exploring the limits and possibilities of replacing
human coders

Authors: Matthew Gabel and Jeff Ziegler (Washington University in St. Louis)
Abstract:

The Complaw database provides a common coding template for describing the context
and outcomes of constitutional review across courts and time. In a pilot project, we
have shown the template is reasonably successful for systematically coding relevant
information about the content and context of constitutional rulings for 48 courts involving
a broad array of languages for one year (2003). However, the coding template relies on
human coding. This has severely limited the expansion of the database and,
consequently, its value for researchers. In this paper, we evaluate the potential for
populating the Complaw database through an automated process based on text
analysis of the publications of the courts. Automation faces a variety of hurdles related
to the formatting of documents and the language used. As a test case, we chose the
French Constitutional Council which has ruling and supporting documents available
electronically for a long time-series and with some potentially challenging features
related to variation in the format/type of rulings (e.g., ex ante vs. ex post). The goal of
the exercise is to learn how much of the coding can be accomplished through
automation. And, where automation cannot directly identify the information needed to
complete the database, we hope to define an algorithm that can isolate the relevant text
that a human coder would need to complete the coding.



Exploring Dissent in the Supreme Court of Argentina

L. INTRODUCTION

In collegial courts, judicial disagreement is inevitable. Legal systems address the possibility of
judicial disagreement in a variety of ways. Early in its history, the Supreme Court of the United
States replaced the traditional seriatim decision (in which each Justice enters her own opinion)
by the current system of an opinion on behalf of the entire court with the opportunity for separate
opinions (concurs or dissents). In the United Kingdom, judges in the Appellate Committee of the
House of Lords historically issued their decisions seriatim, a practice picked up by the new
Supreme Court (Raffaeli, 2012). By contrast, in the French Cour de Cassation deliberations are
made secret by law and there are no dissenting opinions.! Many other courts have mixed
practices whereby dissents are allowed, but efforts are routinely made to find common ground
and achieve consensus, as described in the quote at the beginning of this article for the specific
case of the Supreme Court of Argentina (Corte Suprema de Justicia de la Nacion - hereafter,
CSIN).

It is a widespread characteristic that high courts are collegial in their nature of entertaining
litigation under appeal. As they have increased responsibilities in error correcting and
lawmaking, they tend to have more members than lower courts. Moreover, court decision is the
outcome of collective deliberation. In effect, the specialized literature points out that a larger
number of judges should improve accuracy in adjudication (Good and Tullock, 1984; Posner,

1985; Kornhauser and Sager, 1986; Shavell, 1995). Yet their collegial nature, together with the

1 See “The Role of the Court of Cassation”, official document available at

https://www.courdecassation.fr/about_the court 9256.html (last access October 15, 2018).




distinct role of high courts in any given legal system (addressing primarily points of law rather
than assessing facts), seems prone to a degree of internal judicial disagreement. At the same
time, there are norms of consensus in all legal systems (Gerber and Parker, 1997). It is intuitive
that too much disagreement is dysfunctional and excessively costly. So, within an efficiency
theory of court norms, some pressure for consensus is clearly rational.

Jurisdictions around the globe (and across time)> have different approaches towards
disagreement within a court. While the practice of producing and publicizing dissents is extended
across common law countries, the tradition in civil law jurisdictions was to prohibit dissenting
opinions (Fon and Parisi, 2006). Still today, in the case of the Belgian Court of Cassation or the
Italian Constitutional and Cassation Courts, publishing individual views of judges made in secret
deliberations constitutes a criminal offense (Raffaeli, 2012).?

When dissents are allowed, judges must decide whether or when to write them (Wood, 2012).
This depends on a set of determinants, including limited resources, extent of the disagreement,
internal practices of the court, and working environment. Rational dissent theory (Epstein et al.,
2011; Fischman, 2011; Edelman et al., 2012) explains these determinants with a model of self-
interested federal judges who enjoy life tenure. In this model, as judges make the decision
whether or not to dissent, they trade off their desire for leisure and good collegial relations with
their aspiration for a good reputation and their willingness to express their opinion to influence

the law.* As a result, judges may choose not to dissent even if they do not share the opinion of

2 See Epstein et al. (2011).

3 Art. 685 of the Italian Criminal Code criminalizes the publication of the names and votes of judges sitting in
criminal cases. However, since 1988 (when the new law on judicial civil liability was enacted), dissents, and the
grounds therefore, may be recorded, upon the dissenter's request, but are kept in a sealed envelope.

4 Fischman (2011) conceptualizes the trade off in terms of suppressed dissent, which occurs when a judge decides to

join a majority even if her preferred outcome would differ from the one voted by her colleagues.



the majority. Epstein et al. (2011, hereafter, ELP) refer to this as "dissent aversion". Tests of
rational dissent theory have shown that the probability of dissent is influenced positively by the
ideological differences among judges (ELP, 2011), the number of judges in the court or panel
(Hazelton et al., 2017), and the importance of a case (ELP, 2011); and negatively by the size of
the caseload (ELP, 2011) and by sociodemographic variables (for example, whether judges work
in the same city; Hazelton et al., 2017).> Others have emphasized other costs generated by
dissenters, such as the harm they may cause to a court's perceived legitimacy or reputation
(Stack, 1996).

While the main insights of rational dissent theory have been documented and corroborated in
several studies, there has been much less empirical testing on how different types of dissent may
affect the likelihood of dissent. Dissents in more salient cases, or more forceful dissents, may
have stronger legal effects than dissents appearing in less relevant cases or very narrowly
constructed dissents. Our article aims to fill that gap in the literature by seeking to isolate varying
levels of appeal intensity and types of dissents in the Supreme Court of Argentina.

CSIJN is a collegial high court with discretionary appellate jurisdiction. It reviews constitutional
and federal questions potentially impacting many other cases® as well as due process
adjudication (whose effects are restricted to the appeal at stake). In addition, CSJN issues rulings
on appeal’s admissibility and on the substance of the case within the same decision. These
special features allow us to identify different types of dissents (for example, certiorari denied or
formulaic dissents vs reasoned dissents) as well as cases with different level of importance (for

example, federal or constitutional appeals vs due process violations).

5 Earlier papers (Walker et al., 1988) discussed the possibility that a more significant caseload could enhance levels
of individual expression, as judges would not have the time to build consensus and construct compromises.
¢ While Argentina’s formal lack of stare decisis means that CSIN’s decisions are not binding on other courts,

CSJN’s decisions on constitutional or federal questions carry significant authoritative value. See section III below.



Consistently with previous results (mainly the work by ELP, 2011), we found that more
important cases have a lower likelihood of carrying a dissenting opinion. Nevertheless, when we
breakdown dissents by type between reasoned dissents and formulaic boilerplate dissents, we
find that majority decisions carrying dissents tend to be longer, but only in cases of reasoned
dissents. Furthermore, we show that reasoned dissents are more likely in important cases,
suggesting that Justices choose to exert the effort needed to produce a reasoned dissent when the
potential benefits, for example in terms of legal aspiration, are higher. Overall, our study
highlights that not all dissents should be treated alike as different types of dissent carry different
levels of collegial and effort related costs. These costs affect the likelihood of dissent in different
and complex ways.

The paper proceeds as follows. In section II we present the legal and institutional background of
CSIN. In section III we present the theoretical framework and construct our hypotheses. In
section IV we succinctly describe our data. Section V presents our main findings. Section VI

briefly concludes.

II. CSIN’S INSTITUTIONAL CONTEXT

In this section, we briefly explain CSIN’s procedural rules, and describe the Court’s
organizational structure and jurisdiction. CSIN intervenes both through its original jurisdiction
(that is, first instance court in very specific matters) and as the appeal court of last resort.” Only

the latter is relevant for our purposes here.® CSIN’s appellate jurisdiction’ includes cases decided

7 When the Argentine parliament established the Supreme Court appellate jurisdiction, it followed closely the U.S.
Judiciary Act of 1789.

8 Its original jurisdiction is used for cases related to foreign ambassadors, ministers or consuls, or cases between
provinces or a province and a foreign state. Constitution of Argentina, article 117 and article 1 of Act 48

(Organizacion y Competencia de los Tribunales Nacionales).



by courts of federal, national (i.e., local courts of the city of Buenos Aires),!? federal/national
(i.e., criminal cases from federal or national standing that reach the Federal Criminal Cassation
Court), or provincial jurisdiction.

The standard appellate jurisdiction is known as Extraordinary Appeal (Recurso Extraordinario
Federal; hereinafter, REF) and it has three different sources. A first possibility arises when a
case questions the validity of a treaty, federal law or action undertaken under federal authority
and the local court holds against the validity of the treaty, law or the federal authority. A second
alternative arises when the validity of a provincial law, decree or act has been questioned as
unconstitutional or contrary to a treaty or federal law, and the provincial court decides in favor of
the validity of the provincial measure. Finally, the Supreme Court may intervene when a party
invokes a constitutional clause, a treaty, a law, or a grant of federal authority and the provincial

court decides against the norm or privilege invoked.!! Under exceptional circumstances, an

% In most of these cases, the Supreme Court possesses appellate jurisdiction, save for those cases concerning foreign
ambassadors, ministers and consuls, and in those cases in which a province shall be a party, where the Court has
original and exclusive jurisdiction. See article 117 of the Constitution of Argentina. An unofficial English version of

the Constitution is available at http://www.biblioteca.jus.gov.ar/argentina-constitution.pdf (last access October 15,

2018). See, accordingly, article 1 of Law N° 48, available in Spanish  at

http://www.infoleg.gov.ar/infolegInternet/anexos/115000-119999/116296/texact.htm (last access October 15, 2018).
10 Article 4 of Law N° 48.

' Article 14 of Law N° 48, available in Spanish at http://www.infoleg.gov.ar/infolegInternet/anexos/115000-

119999/116296/texact.htm (last access October 15, 2018).There is a separate kind of mandatory appellate

jurisdiction known as ordinary appeals, which are reserved for cases in which the state is a party and the amount of
the claim exceeds a certain figure. This latter form of appellate jurisdiction is subjected to different rules. It is not

addressed in this study.



appeal may be granted on the grounds that the decision of the lower court was arbitrary (Recurso
Extrarodinario por sentencia arbitraria, hereinafter, Arbitrariedad)."

In order to reach CSJN, petitioners must file complaints — commonly referred to as Recurso
extraordinario (hereinafter, REX) — in the relevant lower court of appeal (or provincial supreme
court), which decides whether the appeal meets the substantive and procedural requirements after
affording an opportunity for respondents to file appropriate replies. If the lower court considers
that all requirements are satisfied, the appeal is sent to CSIN. If the lower court considers they
are not, the appeal is denied; in that case, litigants may directly ask CSJN to reconsider their
cases through a Recurso de Queja (hereinafter, RHE). In this case, CSIN will review whether the
lower court legitimately denied the appeal.

Once the appeal reaches the CSJIN, it is distributed to the Judicial Department specialized in the
specific area of the appeal.!* The relevant Judicial Department conducts a preliminary
assessment on the basis of the formal requirements.!* The specialized Judicial Department often
keeps the file for internal drafting before circulating it among the justices if the appeal arrives
through RHE. When the appeal is granted by the lower court, the specialized Judicial
Department usually distributes it across the justices, often starting with one with particular
specialization in an area (before going to the others).!> An initial majority draft is crafted in the
office of the first Justice to review a REX appeal. If a Justice proposes a different solution, that
second opinion is added to the circulating file. Eventually, the latter opinion may become the

majority opinion.

12 See, e.g., Supreme Court decisions in Fallos 302:1191, and Fallos 300:535.
13 A description of the thematic area of specialization of each JD in provided in Table A.1 in the appendix.
14 On the appeal document’s formal requirement, see Muro et al. (2018).

15 Tax law appeals are always analyzed by the relevant JD (Secretaria Judicial N° 7). Interview A-3.



There is no rule that limits the period during which (or the number of times) a file may circulate
across Justices. In addition, Arbitrariedad and REF files will typically be sent to the office of the
Procurador General de la Nacion (hereinafter, PGN) for a non-binding opinion.'® Each Justice
will usually make a decision on the petition after reviewing the appeal file by issuing (or joining
in) a reasoned opinion or a boilerplate one, or by making a remission to a previous case decision
or to the non-binding opinion of the PGN.!” Justices opinions may come in the form of a
majority vote, a separate concurring vote (classified by CSIN as por su voto), a dissenting vote
(partial or total) (classified by CSIN as either en disidencia or en disidencia parcial) or even a no
vote.!® Formally, the decisions are made on Tuesdays, the days Justices officially get together to
sign the opinions they have made on the different cases. Such meetings may also serve to discuss
other cases in the pipeline.!® Proper hearings are extremely rare.?°

The fact that CSJIN has jurisdiction over a case does not guarantee that the court will arrive at a
decision on the intrinsic merits of the appeal. In 1990, Congress reformed the Code of Civil and

Commercial Procedure, giving CSJN discretion to dispose of appeals based on a lack of

16 The PGN is often equated to the figure of the Attorney General in the US. It formally sits outside the structure of
the executive and judicial power and is charged with the protection of the general interests of society and the defense
of the constitution (see Article 120, Constitution of Argentina.) The PGN is nominated by the president, and is
confirmed by two thirds of the members of the Senate.

17 Tt should be noted that there is no rule mandating a minimal amount for circulation of each file or that each Justice
should receive the file through the circulation process.

18 Not voting on a case is a fairly widespread practice in Argentine collegial courts, commonly attributed to the large
docket sizes those courts handle.

19 When discussing cases, Justices may question officers leading the relevant specialized JD on the details of the
case. Informal meetings where Justices (or their clerks) discuss cases are somewhat frequent.

20 On this, see Benedetti and Saenz (2016).



substantive importance.?! This type of decision is referred to as Article 280. Since then, CSIN
has routinely made use of the discretionary power to reject appeals on the grounds that the
matters raised by the appellant are either insignificant or inconsequential. In order for CSIN to
reject an appeal, it must deliver a decision,?? typically of the boilerplate type. Rulings on appeal’s
admissibility and, eventually, on the substance of the case are included in the same decision. As
a result, some admitted appeals carry Article 280 dissents and some rejected appeals have
dissents admitting the appeal and analyzing the merits. At the time of our study, CSJN had seven
members. In practical terms, it means that at least four Justices had to vote in order to produce a

legal outcome.??

21 Articles 280 and 285, Cédigo de Procedimiento Civil y Comercial de la Nacion, Ley 23.774 (1990), available in

Spanish at http://www.infoleg.gov.ar/infolegInternet/anexos/15000-19999/16547/texact.htm#5 (last access on

March 15, 2018).

22 Notably, this type of decision has the same majority requirements as a decision on the merits.

23 In 2014, CSIN composition was reduced from seven to five justices. Hence, with the new composition, at least
three justices have to vote now to reach a decision. It should also be noted that a majority vote is reached for

dismissal even if a vote provides other grounds for appeal dismissal in a separate opinion.



III. THEORY AND HYPOTHESES

II1. 1. REVIEW OF THE LITERATURE

The normative debate surrounding the possibility of dissenting has a long history. Arguments in
favor of voicing dissent are rooted in free speech and judicial independence (Vitale, 2014), the
moral obligation a Justice has when her interpretation differs from the majority (Brennan, 1985),
an outcome consisting of a better argued majority opinion (Haire et al., 2013), and the benefits
for the evolution of the law (McCormick, 2012). Arguments in favor of decisions per curiam are
based on the negative effects dissents may pose on public confidence on the court and on court
legitimacy (Stack, 1996; Zink et al., 2009; Salamone, 2013), on legal certainty, on the efficient
use of court resources (Vitale, 2014) and on compliance with court decisions (Naurin and
Stiansen, 2016).

While the debate over the overall benefits of dissents is far from settled, when judges do have the
option to dissent available to them, they face a somewhat complex choice (Berzon, 2012; Wood,
2012). According to rational dissent theory (Edelman et al., 2012; ELP, 2011; Fischman, 2011;
Niblett and Yoon, 2015), a potential dissenter must balance the costs and benefits of actually
writing a dissenting opinion. As such, a potential dissenter recognizes that reaching a different
outcome than the majority of the court requires effort, which represents an important cost.
Furthermore, the dissenting vote will demand additional effort from the majority to answer the
arguments of the dissenter (either in terms of revising the original opinion to accommodate the
point of view of the dissenter or to respond to her objections). Repeated or forceful dissents may
make it more difficult for the dissenter to gain the support of her peers in future cases and may

even affect job satisfaction (ELP, 2013), generating a collegiality cost. Finally, dissents may



harm the legitimacy of the court (Salamone, 2013) and even diminish the probability of
compliance with its orders (Naurin and Stiansen, 2016).

Against these costs, potential dissenters assess the benefits of a dissenting opinion. These
benefits include the desire for a good judicial reputation and to express their opinion - which may
include the satisfaction for doing so or the chance to influence the case law (Wahlbeck et al.,
1999; Harnay and Marciano, 2003; Hettinger et al., 2004; Sunstein, 2015). As a result of the
balance of costs and benefits, a judge may ultimately forgo the opportunity to dissent even if her
ideological preference is different from the one expressed by the majority vote.

Researchers have found evidence supporting the validity of some testable hypotheses emanating
from rational dissent theory. First, and as per costs of dissent, ELP (2011) found that caseload is
negatively related to the probability of dissent at both Supreme Court and appellate courts,
suggesting that the marginal cost of writing a dissenting opinion increases with a heavier
workload. At the US Supreme Court level, ELP (2011) found evidence for the additional effort
demanded from the supporting judges as majority opinions tend to be longer when more than one
dissent is present. Similarly, they found that majority opinions in US appellate courts are longer
when there is a dissenting opinion. In terms of collegiality costs, Hazelton et al. (2017) document
that US Court of Appeals judges who work in the same city are less likely to dissent with one
another. They also showed that judges on circuits with fewer active judges, who are more likely
to be in a panel together in the future, as well as judges who have served longer with other judges
in the same circuit, are less likely to dissent with one another.?*

Second, ELP (2011) showed evidence on the benefits of dissenting. In their study, dissent at the
appellate courts slightly increases the chances that the Supreme Court will grant certiorari. Those

dissents are rarely cited inside or outside the circuit, diminishing the likelihood of reputation-

24 Hazelton et al. (2017) found a similar co-tenure effect in the Supreme Court.
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building or of influencing the law. In the case of the Supreme Court, when a decision has more
than one dissenting opinion or when the case is more important (proxied by the number of
citations received by the majority opinion) it increases the likelihood of citing those dissents. In
the same vein, McCormick (2012) recently found that an initial minority became a majority in

roughly one in every four divided panels in the Supreme Court of Canada.?®

I11.2 THEORY

While rational dissent theory accounts for costs and benefits, so far the prevailing way for
empirically accounting for these costs and benefits has not been particularly granular.
Specifically, how different types of cases and petitions shape the likelihood of dissent is an open
question. On the one hand, a dissent which carries unduly criticism of the majority opinion?® may
not be received as lightly as one where the language accounts for the complexity of the issue and
makes an effort to limit the areas of disagreement. On the other hand, it is implausible that
dissenting is oblivious to the importance of a case. Even if the level of criticism in a dissenting
opinion remains constant, a dissent which appears in an important or salient case may generate
more collegiality costs, or more harm to the legitimacy of the court, than others. It could also
offer higher reputational rewards.

We can, therefore, suggest two different relevant decisions. First, judges must consider whether
or not to dissent. According to rational dissent theory, they will balance costs and benefits.
Therefore, judges should dissent in cases where the possible benefits (for example, impact in the

law or external recognition) outweigh costs. Second, if dissenting, judges must decide which

25 Other commonly intervening factors seem to play a role in dissents too. For instance, ELP (2011) showed that
ideological differences among judges at both Supreme Court and appellate courts increase the chances of a dissent.

26 See Vitale (2014) for illustrative examples of accusations of improper motives and other unduly criticisms.

11



kind of dissent to cast — a long detailed reasoned dissent or a boilerplate dissent. By backwards
induction, the decision on whether or not to dissent should take into account the subsequent
decision concerning type of dissent.

Let us assume that a dissent is being drafted. A rational judge would go for a reasoned dissent
when the matter justified a long legal pondering of arguments. The same rational judge should
opt for boilerplate or formulaic dissents when the case does not answer a very important legal
question. The immediate consequence of these observations is that dissenting in important
matters is more costly (because it involves long and complex reasoned dissents) while dissenting
in less important cases is less costly (since the judge will file something like a template).

At the same time, we can envisage that individual benefits from dissenting are also more acute in
important cases (at least, in terms of external visibility) than in less important cases (which have
little impact on the law or on legal and political debates).

Therefore, rational dissent theory cannot predict the exact outcome on the balance of costs and
benefits. In fact, it could be that the net benefit is positive for important cases (because legal
impact is more significant than drafting a reasoned dissent), for less important cases (because
filing a boilerplate dissent is almost costless) or for both. It seems that only empirical evidence
can respond to this question.

CSJIN’s institutional setting allows us to investigate these matters. A key element of the
institutional setting is that the process is primarily written (not oral, as in common law systems)
and the role for litigants, albeit in a few exceptional cases,?’ is limited to the filing of the appeal
and the written response. The norm, then, is for CSJN to decide on appeal admissibility and on
the substance of the case (if necessary) in the same decision. Consequently, dissenting opinions

may consist of argued positions on the subject matter or merely a denied certiorari. A denied

27 See Benedetti and Saenz (2016).
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certiorari dissent typically does not include an explanation on why the appeal should be
dismissed. As a result, such a dissent should demand less from the Justices in the majority who
do not have to respond to any particular argument.

CSIJN issues three types of decisions on extraordinary appeals.?® REF decisions involve appeals
concerned with constitutional review while Arbitrariedad decisions focus on whether or not the
inferior’s court decision was arbitrary, typically due to violations of due process or the right to a
reasoned opinion. In turn, Article 280 decisions are certiorari denied cases (based on lack of
substantive importance of the appeal). As REF appeals involve constitutional or federal issues,
typically raising questions about fundamental values. This is often not the case with
Arbitrariedad cases. Furthermore, while Argentina does not formally recognize stare decisis,
REF precedents typically carry greater authoritative value and are more often than not followed
by lower courts.?’ Arbitrariedad decisions, by the nature of the underlying appeal, apply merely
to the case at stake.* Finally, Article 280 decisions apply to both appeals asking for
constitutional review or to overturn an arbitrary decision and are issued when a majority of
Justices believes that the appeal lacks substantive importance. By definition, Article 280 cases
are those whose importance does not warrant the attention of the Court. Combined, these reasons
suggest that REF cases are, on average, more important than Arbitrariedad, and that each of

them is, in turn, more important than Article 280 appeals.

IV. DATA COLLECTION AND PROCESSING

28 CSJIN also issues decisions to dismiss appeals on formal grounds, for instance when the appeal document did not
comply with certain requirements or for lack of autonomous reasoning (Muro et al. 2018).
29 See Legarre (2011); interview with Cristian Abritta, a former senior officer of CSIN (retired in 2018).

30 See Carri6 (1967).
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The focus of this study is on individual votes concerning the decisions (REF, Arbitrariedad and
Article 280) arising out of extraordinary appeals (REX and RHE) issued by CSJN in 2012 and
2013, i.e., in the subset of cases where litigants decided to appeal to CSIN.3! CSJN publishes
online every opinion it issues, along with information on case history and other background
information. Starting on 2012, CSJN’s jurisprudence office has categorized every opinion
according to different criteria. It also introduced a search engine which allows looking for
opinions meeting any of the pre-determined criteria. One such criterion is the outcome of the
opinion. We used the search engine to find every decision on Arbitrariedad and REF grounds
that CSJN made during 2012 and 2013, excluding pension cases.>? In addition, we randomly
selected one fourth (500) of all opinions issued in 2012 decided on Article 280 grounds,
excluding again pension cases.’* After discarding repeated opinions and opinions which were

mistakenly classified as Arbitrariedad, Article 280 or REF, we ended up with a working database

31 CSJN decides thousands of appeals each year. During the 2012-3 period, the court issued about 14,000 decisions,
including pension cases. Most of those decisions (83%) were appeal dismissals. At the time, about half of the court’s
decisions to dismiss appeals were boilerplate or formulaic decisions on procedural grounds (such as for failing to
comply with formal requirements or failing to produce a self-contained appeal document). The rest were certiorari
denied decisions based on Article 280.

32 Pension cases are somewhat particular and therefore we decided to exclude them from the analysis. Specifically,
almost every pension case arises out of disputes between pensioners and the government due to lack of adjustments
made to the pension amount over the years. Typically, lower courts would order the government to adjust those
amounts according to a specific criterion and the government has adopted a policy which mandates its legal
department to appeal each case up to the Supreme Court. Therefore, there are thousands of similar cases reaching
the Supreme Court each year which do not merit much attention for present purposes.

33 For data availability issues, we only used Article 280 decisions from 2012. As these are certiorari denied opinions,
we have no reason to believe the decisions in 2013 (or other years) would differ in terms of dissent probability or

average length of the opinion.
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consisting on the following decisions: 918 REF, 320 Arbitrariedad, 496 Article 280.3* Given the
methodology used, we find this to be consistent with a random sampling for the purpose of
statistical testing.

Because we were interested in looking at an individual level information to assess the factors
shaping the probability of dissent, we then assessed the data to capture the votes of each Justice
in every single case. We classified individual votes as dissents (total or partial) and classified
separate concurring opinions following CSIN’s own classification. This procedure resulted in a
database consisting of the following individual votes: 6,426 REF, 2,240 Arbitrariedad and 3,472

Article 280.

V. RESULTS

The object of this article is to assess the effects of different cases and dissents on the probability
of dissent. To address this issue, we started with a database of extraordinary appeal decisions
which excluded those decisions rejecting appeals on formal grounds.®> Table 1 describes the
decisions in our database. REF decisions comprise 53% of the total number of decisions used in
this article, while Arbitrariedad and Article 280 represent 18% and 29% respectively. Most of
REF decisions were originated out of REX appeals (75%), while most Article 280 decisions
arose from RHE appeals (78%). Taken together, these figures suggest a certain level of

agreement between lower courts and CSJN on which appeals should be entertained by CSJN, as

34 The cases identified by the methods described above were coded by student research assistants. Prior to the
student coding, the authors developed a template to structure the coding and a coding protocol. After review of the
performance of the form, the protocol and the students in an initial set of cases, the form and the protocol were
revised. The students used that revised form and protocol to code the cases, under the supervision of the authors.

35 There are several formalities appeals must comply with in order to be reviewed. For more on this point, see Muro

etal. (2018).
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CSJN only gets to review REX appeals when a lower court grants the leave for appeal.
Arbitrariedad decisions are more evenly distributed, with 51% of them arising from REX

appeals.

[Insert table 1 here]

Table 2 reports the number of decisions issued according to the subject matter of appeals and
categorized according to the type of decision. The prominence of subject areas varies greatly
with the type of decision. For instance, 46% of REF decisions (418) came about on the
public/administrative law area. In turn, tort/insurance law is the most frequent subject matter area
in Arbitrariedad decisions, accounting for 44% (137) of them. Finally, Article 280 decisions

most frequently appear in criminal law/criminal procedure appeals.

[Insert table 2 here]

Consistent with a court that aims for consensus, dissenting votes are somewhat rare. Only 4% of
the Justices' votes come in the form of a dissenting or partially dissenting opinion. Dissenting
votes are somewhat rare in all type of decisions, though they seem to appear more frequently in
Arbitrariedad votes (10%). By contrast, only 2% of REF votes and only 3% of Article 280 votes
are dissenting ones. As table 3 shows, dissenting votes are rare in all areas of the law, being more

prominent in criminal law (except for Article 280 decisions).

[Insert table 3 here]
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All Justices have low levels of dissents. Nevertheless, Justice Argibay*® was clearly the Justice
with most dissents as 11% of her votes were cast as dissenting opinions and 1% as a partial
dissent. The Justice with the second highest dissenting rate, Highton de Nolasco®’, issued a
dissenting or partially dissenting vote in just 5% of the decisions. Even though dissent rates are
quite low, it does not translate into overwhelming levels of consensus. The reasons for this is that
it is very common for Justices to decide not to cast a vote. For instance, Justice Fayt*® decided

not to vote in 58% of the decisions in our sample.

[Insert table 4 here]

Dissent probability and appeal relevance

In order to assess dissent probability, we started by looking at appeals potentially carrying
different weights. REF decisions typically involve constitutional or federal questions and they
tend to have an authoritative effect on lower courts handling similar cases. Arbitrariedad
decisions generally involve due process violations and their effects are limited to the case at
stake. In turn, Article 280 (i.e. certiorari denied) decisions arise out appeals assessed to lack
substantive importance by the majority of the court. Hence, we expect more important REF cases
to involve higher rewards for dissenters but also to produce higher collegiality costs. At the other
end of the spectrum, we expect dissents in Article 280 decisions to carry lower rewards and

lower collegiality costs. As it was described in table 3, dissents appear to be more frequent in

36 Justice Carmen Argibay (1939-2014) became a member of the Court in 2004 by choice of President Néstor
Kirchner.

37 Justice Elena Highton de Nolasco (1942) was nominated by President Néstor Kirchner in 2004. She has been
Vice-President of the Court since 2005.

38 Justice Carlos Fayt (1918-2016) was nominated by President Ratl Alfonsin in 1983.
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Arbitrariedad cases. To test this issue in a multivariate context, we run several binomial multiple
regression models. The dependent variable takes value “1” if a dissenting or partially dissenting
vote is cast and “0” otherwise (including no vote).>® Our main independent variable is decision
type, a categorical value with three levels (REF, Arbitrariedad and Article 280).

To account for CSJN’s institutional setting, appeal and Justices’ characteristics, we also included
several control variables in different specifications. As previous studies found ideology to play a
role, we included a variable called Justice distance to median based on Gonzalez Bertomeu et al.
(2017), which captures the distance between each Justice and the median Justice. It measures
some form of more radical judicial philosophy and so we expect it to have a positive impact on
the probability of dissent.

Seniority may be related to lesser pressure to join the majority, so we have the variable Justice’s
seniority. Similarly, we included a dummy variable CSJN pres in majority to account for the
cases with Chief Justice Lorenzetti*’ in the majority. Because dissent may be affected by the
participation of the executive branch in the appeal, we included a dummy variable national
government as party. More complex cases may require additional study at each Justice’s office.
Hence, we included a variable capturing the number of times an appeal file circulated through
Justice’s offices (total times at Justices offices). To capture the effect of remissions by the
majority opinion (a common practice in CSJN), we included two dummy variables for possible
remissions: remission to PGN and remission to a previous decision. Given that separate
concurring opinions may also have an effect on dissent probability, we incorporated a dummy

variable called separate opinion which is equal to one if there is at least one other judge in the

39 See tables A.2-A.3 in Appendix for the binomial logit regressions when “no vote” is excluded. The results are
largely consistent with tables 5-6. The number of individual observations is reduced from 11,102 to 7,643.
40 Justice Ricardo Lorenzetti (1955) is the President of the Court since 2007. He was nominated to the Court by

President Néstor Kirchner in 2004.
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panel presenting a separate concurring opinion and zero otherwise.*! Similarly, we added a
dummy variable called additional dissents to control for those decisions containing more than
one dissenting vote. To account for possible differences between appeals granted by the lower
court and direct appeals, we included a dummy accounting for REX and RHE. We also included
a dummy variable for decisions issued in 2013 (decision in 2013) to capture any possible
caseload effects.*> To capture the subject matter of each appeal we included Judicial
Department’s fixed effects. Finally, we also controlled for the rapporteur in each CSIN decision.
For sake of independence, all standard errors are clustered on each CSIN decision.*?

Table 5 shows the logistic regression results. Consistent with the descriptive statistics presented
in table 3, when compared to REF decisions, Arbitrariedad cases are associated with higher
probability of dissent in all seven specifications, a result which is highly significant in all
regression specifications (p-value < 0.01). In turn, Article 280 is associated to a lower chance of
dissent in five specifications (p-value < 0.01). Ideological extremism (measured in terms of
distance to the median Justice) is positively related to the probability of dissent in a highly
statistically significant manner (p-value < 0.01) and in all specifications. The dummy for the year
of the decision, as well as the control for Justice’s seniority, fail to show any statistically

significant effect on the probability of dissent. As per decisions based on remissions, the

41 On separate concurring opinions, see Amaral-Garcia and Garoupa (2017).

42 CSJN publicizes only information on decisions issued. Hence, it is not possible to precisely assess its caseload on
a given year.

43 Notice also that we run several specifications in order to acknowledge that some variables might raise concerns in
terms of identification. Our main variable of interest (decision type) could potentially be influencing the existence of
separate opinions or additional dissents, as well as the number of times a file circulated through Justice’s offices.
Hence, our base regression does not include any of these control variables. The results obtained are consistent across

different specifications.
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decisions with remissions to the PGN are negatively related to the probability of dissent in all
seven specifications (p-value < 0.01). Interestingly, decisions with remissions to previous
decisions fail to show any statistically significant difference in dissent probability, suggesting
that dissents in the remitted decision tend to be replicated in later cases. Cases that originated in
Judicial Department N4 (administrative law cases) and cases originated in Judicial Department
N7 (tax law cases) were both associated to a lower probability of dissent compared to cases that
went through Judicial Department N5 (p-value < 0.1, in all but two specifications). Direct
appeals to CSIN (RHE), arising after a lower court rejected the grant of leave for appeal petition,
are less likely to generate a dissenting vote (p-value < 0.05 in all but three of the regression
specifications).

Let us now consider variables excluded from the base regression. Case complexity, as proxied by
Total times at Justices offices, is positively related to the likelihood of dissent in four
specifications (p-value < 0.01). Decisions carrying separate concurring opinions fail to show any
statistically significant difference in the likelihood of dissent. In contrast, decisions carrying an
additional dissent are positively associated with the probability of dissent (p-value < 0.01). When
the national government is a party the probability of dissent is smaller in two specifications.
Finally, the variable controlling for the rapporteur of the case fails to show any statistically

significant effect on dissent probability.

[Insert table 5 here]

Unobserved judicial characteristics could be affecting our results. For instance, as Arbitrariedad

is a CSJN-made doctrine, a particular judicial taste for Arbitrariedad could be driving the results.
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To account for this possibility, we rerun our regressions including Justices fixed effects.** The
results are presented in table 6. The regression results are generally the same and consistent with
previous interpretation. Arbitrariedad decisions are more likely to carry a dissenting opinion
than REF decisions in all specifications (p-value < 0.01). In turn, Article 280 decisions are
associated to a lower probability of dissent (p-value < 0.01, in all but one specification). As
compared to Justice Highton, Justice Argibay is more likely to dissent (p-value < 0.01), while
Justices Fayt, Lorenzetti and Maqueda® are less likely to dissent (p-values < 0.01). No

statistically significant difference is detected for Justices Petracchi*® and Zaffaroni.*’

[Insert table 6 here]
We also run the same exercise at decision level, rather than with individual votes. This
robustness test addresses concerns about the non-independence of individual votes and the
dynamics of aggregation of preferences at the court level. The results we derived with previous
approaches are replicated at decision level as we can see from table 7. In particular, the empirical

observations concerning Arbitrariedad and Article 280 are unchanged.

[Insert table 7 here]

The results presented in tables 5 to 7 show that the net benefits of dissent are not sufficient to

have a higher likelihood of dissent in more important cases (i.e., REF appeals). To further

44 These regressions also have clustered standard errors.

45 Justice Juan Carlos Maqueda (1949) was nominated to the Court by President Eduardo Duhalde in 2002.

46 Justice Enrique Petracchi (1935-2014) was nominated by President Ratil Alfonsin in 1983. He died in 2014, while
still a member of CSJN.

47 Justice Eugenio Zaffaroni (1940) was nominated by President Néstor Kirchner in 2003. He retired in 2015.
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investigate why dissents are more likely in Arbitrariedad decisions, we compared the different
types of dissents Justices voiced in REF and Arbitrariedad decisions. Of the 218 Arbitrariedad
dissenting votes, only 10 (about 5%) came in the form of reasoned opinions. This figure is
relatively much smaller than the 38 votes out of 210 REF dissents (18%) which came in the form
of reasoned opinions.*® These numbers suggest that the actual average cost of casting a
dissenting vote, and of responding to a dissenting vote, is larger in REF than in Arbitrariedad

decisions, and higher incidences of dissent seem to be related to lesser cost of dissenting.*’

Effort related cost to the majority
In order to assess whether different dissents entail different cost levels, we turn to the reactions

of the majority produced by different types of dissenting opinions. To study the different cost

48 In unreported results, we ran several multinomial regression models to test the effects of the type of decision on
the type of dissents. The results obtained in those regressions confirm that REF decisions are associated to a smaller
probability of formulaic dissents -relative to reasoned dissents- (p-value < 0.01 in all regression specifications).

4 Alternative specifications have been studied. One alternative specification is to define the dependent variable as
“1” if a dissenting vote, a partially dissenting vote or no vote occur and “0” otherwise (including concurring vote). A
second alternative specification is to code “1” if not voting with the majority (including concurs) while “0”
otherwise. The results are reported on tables A.4-A.5 and tables A.6-A.7 respectively. There are two significant
changes. First, Arbitrariedad has the same positive sign, but is not statistically significant on tables A.6-A.7.
Second, Article 280 has now a positive impact (i.e., by comparison with REF) and is statistically significant in all
specifications. The former effect is likely dependent on lumping together concurring and dissenting opinions.
Separate concurring opinions in Arbitrariedad and REF are reasoned (costlier) opinions. Given the lesser
importance of Arbitrariedad cases, it is consistent with the theory to have fewer separate concurring opinions in
these cases (relative to REF ones), which may explain the lack of significance in these regressions. The latter effect
is directly dependent on including no votes in the dependent variable, as CSJN has a practice to stop file circulation
when a majority is reached in cases of appeals dismissals, and only those Justices who have seen the file typically

vote on a case. Therefore, the specifications discussed in the text are more robust to judicial motivations.
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levels, we focused on CSIN decisions as our unit of observation. We excluded from our database
cases decided on Article 280 grounds as they are run-of-the-mill decisions with little to no length
variation.’® Table 8 shows summary statistics for the number of words in the majority opinion.
The table shows two distinct types of scenario according to whether the majority opinion issued
its decision based on a remission to a previous decision or not. The former decisions are on
average much shorter (158 words on average), regardless of whether or not a dissent was present.
The latter decisions are much longer on average (1,637 words), especially so when there is a
reasoned dissent. Focusing on decisions with no remission, decisions carrying reasoned dissents
are on average 4,148 words long, more than three times as many words as the average decision
carrying no dissent. Consistent with our hypothesis, decisions with formulaic dissents tend to be

much shorter, containing on average 895 words.

[Insert table 8 here]

To test these results in a multivariate setting, we run a series of multiple least square regressions.
Our dependent variable is the log of the total number of words in the majority opinion.’! Our key
independent variable is dissent type, a categorical variable taking one of four values: no dissent,
formulaic dissent (a boilerplate decision; typically based on Article 280 or Acordada 4/2007
grounds), remission dissent (a dissenting opinion which merely refers to one or more previous
opinions), or reasoned opinion. We included several control variables to take into account

CSJIN’s institutional setting and case characteristics. Given CSJN’s practice of relying on

30 In the past, these decisions were issued by imprinting a large stamp on a piece of paper. While the technology has
been upgraded, the practice remains largely the same.

3! The total number of words includes footnotes, though footnotes are seldom used in CSIN’s opinions.
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previous decisions, we included the variable remission to control for the decisions where the
majority grounds its opinion on a previous decision or on the opinion of the PGN. Initial drafts of
decisions are typically included in the memos written by the thematically specialized Judicial
Department. Hence, we included the variable Judicial Department (with seven levels, one per
Judicial Department) to control for differences in writing style within each office. We also
included a dummy variable for decisions issued in 2013 —decision in 2013- to capture any
possible caseload effects.

Differences in jurisdictional source were captured by a categorical variable taking four levels
(Federal, Fed/Nat, Local and National). To account for possible differences between appeals
granted by the lower court and direct appeals, we included a dummy taking value “1” for RHE
and “0” for REX. Because cases of greater importance may generate longer majority opinion, we
introduced a dummy variable taking value “1” for cases raising federal/ constitutional questions
(REF) and taking value “0” for cases decided on due process grounds (Arbitrariedad). For
comparison purposes, we also included a dummy variable (dissent) taking value “1” if a decision
included a dissent or partial dissent and “0” otherwise.

Separate concurring opinions may also have an effect on the majority, as the later seems to take
the former into account. Hence, we incorporate a dummy variable called separate opinion. More
complex cases may require more study at each Justice’s office or at each Judicial Department
and may generate longer opinions. Hence, we included a variable capturing the number of times
an appeal file circulated through Justice’s offices - fotal times at Justices offices. Finally,
opinions with more dissenters may require more effort from the majority. To account for this, we
incorporated a dummy variable (2 or more dissenters) to the regressions.

Table 9 reports the results. While dissent has a statistically significant effect on majority opinion

length, most of the effect seems to be attributed to opinions with reasoned dissent. As compared
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with decisions containing formulaic dissents, decisions with reasoned dissents tend to be longer,
a result which is statistically significant (p-value < 0.05). This result is not only statistically
significant, but also has practical implications. On average, a decision with a reasoned dissent
tends to be 47% longer than a decision with a formulaic dissent. In turn, we fail to find a
statistically significant difference in majority opinion length between decisions carrying no
dissent (or remission dissents) and those carrying a formulaic dissent.

Decisions where the majority makes remissions to the opinion of the PGN or to previous
decisions tend to be shorter than decisions without remission, a result which is highly statistically
significant (p-value < 0.01). Also, decisions including at least one separate concurring opinion or
decisions issued in 2013 tend to be longer on average (both results with a p-value < 0.01).
Decisions carrying an additional dissent tend to be longer (p-value < 0.1). In turn, REF decisions
tend to be longer, though this result is statistically significant in only 3 of our regression
specifications (p-value < 0.05). Finally, as an appeal file circulates more through Justices offices
majority opinions tend to be shorter (p-value < 0.01). The results presented in table 6 are
consistent with different types of dissents generating different levels of costs. Specifically, they
show that only reasoned dissents generate the need for a stronger reaction by the majority,
suggesting that some dissents (such as formulaic or remission ones) may carry much lower

collegiality costs.

[Insert table 9 here]

Taken together, our results strongly suggest the hypothesis that not all dissents do carry equal
weight. In fact, different types of dissent do not only generate different response levels in the

majority (in terms of the majority opinion extension), but also have different likelihood of
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occurrence according to the importance of the case. Consistent with the cost side of rational
dissent theory, more important (REF) decisions are less likely to carry dissenting opinions.
Meanwhile, reasoned dissents are more likely to occur in important cases (in line with the

benefits side of rational dissent theory).

VI. CONCLUSION

In this article, we showed that the probability of dissent at the CSIN is affected by multiple
factors. Specifically, and complementing previous results by ELP (2011), we showed that the
probability of dissent is positively associated to less important decisions (i.e., based on
Arbitrariedad grounds). In turn, Arbitrariedad dissents are more likely to be formulaic or
boilerplate than those appearing in more important decisions (i.e., REF ones). The formulaic
nature of Arbitrariedad dissents reduces the cost of producing a dissent. Further, more important
REF cases (offering relatively more benefits to dissenters) are more likely to carry reasoned
dissents.

In addition, we showed that different types of dissents generate different costs to the majority in
terms of reacting to the dissenting opinion. Specifically, reasoned dissents are associated with
longer majority opinions than those carrying formulaic or boilerplate dissents, a result which is
statistically significant at 5%. Further, we failed to observe a statistically significant difference in
majority opinion length in cases carrying no dissent relative to cases with formulaic dissents.
These results highlight the importance of the types of dissent in terms of their propensity to
impose additional costs on the majority. Formulaic dissents likely entail lower collegiality costs
because the majority is not required to exert additional effort to account for those dissents. In
addition, these types of dissents are unlikely to ignite direct confrontations. Hence, we suggest

that the lower cost of introducing dissents helps to explain their prominence in Arbitrariedad
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decisions. Also, the higher benefits of reasoned dissents helps to explain the higher likelihood of
dissent in more important appeals.

More generally, our results point to the fact that not all dissents carry equal weight. Hence, the
frequency of dissents is dependent also on the specific costs and benefits that each type of dissent
introduces in a particular type of case. When dissent costs fall dramatically, as it is often the case
in Arbitrariedad cases, Justices dissent rate grows accordingly even if the benefits are small too.
In turn, the higher probability of reasoned dissents (which are costly to produce and induce
higher collegiality costs) in more important cases is consistent with the larger benefits and with
the results obtained previously in the literature (ELP 2011). Further efforts by the literature to
quantify the costs and benefits of dissents may offer a clearer window to the implicit calculations

Justices make when deciding whether or not to dissent and what type of dissent to cast.
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Table 1. Number of decisions by appeal type and decision type

2012 2013

REF

REX 314 379

RHE 107 118
Arbitrariedad

REX 82 82

RHE 86 70
Article 280

REX 105 0

RHE 391 0
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Table 2. Percentage of decisions by type and subject area

REF  Arbitrariedad Article 280

Bankruptcy/ Corporate Law 0.03 0.02 0.03
Civil Procedure 0 0 0

Constitutional Law/ Health Law 0.03 0.03 0.01
Contract Law/ Financial Contracts/ Consumer Law 0.01 0.06 0.03
Criminal Law/ Criminal Procedure 0.06 0.12 0.39
Family Law/ Estates 0.01 0.01 0.02
Human Rights Law 0.03 0.01 0.02
Labor Law 0.08 0.13 0.16
Property Law 0.1 0.02 0.04
Public/ Antitrust Law 0.46 0.15 0.15
Social Security Law 0 0 0

Tax Law 0.16 0.02 0.11
Tort/ Insurance Law 0.04 0.44 0.05
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Table 3. Proportion of dissents or partial dissents by area of law and decision type

No dissent Partial or total dissent

REF

Private Law 0.99 0.01

Constitutional Law 0.96 0.04

Criminal Law 0.92 0.08

Labor Law 0.95 0.05

Public/ Tax Law 0.97 0.03
Arbitrariedad

Private Law 0.9 0.1

Constitutional Law 0.86 0.14

Criminal Law 0.88 0.12

Labor Law 0.87 0.13

Public/ Tax Law 0.95 0.05
Article 280

Private Law 0.99 0.01
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Table 3. Proportion of dissents or partial dissents by area of law and decision type

No dissent Partial or total dissent
Constitutional Law 1 0
Criminal Law 0.98 0.02
Labor Law 1 0
Public/ Tax Law 0.97 0.03
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Table 4. Percentage of vote types by Justice

With majority Concurring No vote Dissent Partial dissent
Argibay 0.35 0.03 0.5 0.11 0.01
Fayt 0.37 0.04 0.58 0.01 0
Highton 0.71 0.01 0.24 0.04 0.01
Lorenzetti 0.73 0.02 0.24 0.01 0
Magqueda 0.85 0.01 0.12 0.02 0
Petracchi 0.6 0.02 0.34 0.04 0
Zaffaroni 0.75 0.01 0.2 0.03 0.01
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Table 5. Binomial logit regression results

Dependent variable:

Dissent or partial dissent = 1

(1) @) €) 4) ©) (6) ()
Justices distance 71500 719" 0719 0719 0723 0.942°* 0.547°"
to median
(0.053)  (0.053)  (0.053)  (0.053)  (0.061) (0.080) (0.085)
Atbitrariedad 0.979"  1.032""  1010""  1.004™"  0.949"" 1.066™"  0.726™
(0.156)  (0.156)  (0.158)  (0.158)  (0.178) (0.154) (0.176)
Atticle 280 1342770992 10237 -0.980™"  -1.093" -0.436 -0.494"
(0312)  (0.335)  (0.336)  (0.344)  (0.415) (0.283) (0.257)
ggﬁlssm o 0.8327" -0.920™° 09277 0922 -1.051™° 0509 -0.661""
(0213)  (0.205) (0205  (0.206)  (0.249) (0.183) (0.177)
Remission to -0.292° 0.062 0.053 0.048 0.073 0.069 -0.102
previous decision
(0.168)  (0.180)  (0.180))  (0.180)  (0.215) (0.167) (0.155)
Decision in 2013 0.076 -0.061 -0.057 -0.048 -0.008 0.160 -0.176
(0.131)  (0.131)  (0.131)  (0.131)  (0.148) (0.112) (0.144)
Judicial - . . .
Department N1 0707 -0.592 -0.592 -0.602 -0.557 0.070
(0313)  (0.325)  (0.329)  (0331)  (0.412) (0.330)
Judicial x
Department N2 -0.191 -0.078 -0.080 -0.100 -0.059 0.531
(0.304)  (0.317)  (0.322)  (0323)  (0.418) (0.322)
Judicial .
Department N3 0.506 0.463 0.465 0.462 0.584 0.524
(0.289)  (0.296)  (0.302)  (0301)  (0.389) (0.358)
Judicial * 3k k% *k *
DepartmentNg 0587 -0.723 -0.734 -0.747 -0.697 -0.144
(0319)  (0.322)  (0.322)  (0323)  (0.409) (0.325)
Judicial
Department N6 0.210 0.143 0.141 0.135 0.062 -0.107
0314) (03200  (0324)  (0.324)  (0.423) (0.367)
Judicial ook skokok sokok sokok k%
Department N7 ~1107 -1.083 -1.087 -1.084 -1.035 -0.230
(0330)  (0333)  (0336)  (0337)  (0.409) (0.331)
RHE appeal 0260° 0371 -0370" 0368  -0.292" -0.602%"  -0.465™
(0.145)  (0.151)  (0.151)  (0.151)  (0.176) (0.148) (0.161)
Seniority -0.00001  -0.00002  -0.00002  -0.00002  0.0002 -0.0001 -0.012
(0.007)  (0.007)  (0.007)  (0.007)  (0.008) (0.009) (0.010)
Total times at 0.083™ 0083  0.084™ 0078 -0.018 0.028
Justices offices
(0.016)  (0.016)  (0.016)  (0.019) (0.015) (0.020)
Separate opinion -0.191 -0.186 -0.176 -0.268 -0.046
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(0.214) (0.215) (0.231) (0.263) (0.238)
CSIN pres in 0.159 0.115 0.239 0.360""
majority
(0.186) (0.210) (0.152) (0.145)
Nat'l government 20.009 0,396 20357
as party
(0.185) (0.150) (0.157)
?ddltlonal 3.838*** 3573***
issents
(0.157) (0.134)
Rapporteur
Lorenzetti -0.586
(0.461)
Rapporteur
Maqueda -0.690
(0.513)
Rapporteur
Petracchi -0.388
(0.455)
Rapporteur Fayt -0.300
(0.481)
Rapporteur
Zaffaroni -0.389
(0.454)
Rapporteur
Highton -0.106
(0.464)
Constant -3.303™ -3.979™ -3.939™ -4.068™ -3.993" -5.242" -4.237
(0.339) (0.390) (0.385) (0.430) (0.536) (0.478) (0.583)
Observations 11,102 11,102 11,102 11,102 8,827 8,827 6,489
R? 0.166 0.179 0.180 0.180 0.173 0.406 0.384
chi2 561.161"™"  605.961""  607.297""  608.661"" 469.176™" 1,139.560™"  750.381""
(df=14) (df=15) (df=16) (df=17) (df=18) (df=19) (df=19)
Note: *p<0.1; *p<0.05; **p<0.01
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Table 6. Binomial logit regression results, Justices fixed effects

Dependent variable:

Dissent or partial dissent = 1

(D 2 A3) 4) ®) (6
Argibay LO61™ 1073 1074t L7414 1523
(0.134) (0.134) (0.134) (0.134) (0.156) (0.206)
Fayt 588 1597 1597 1598 1591t 1891
(0.271) (0.272) (0.273) (0.273) (0313) (0.360)
Lorenzetti IS8T 1597 -1S97 1598 -1S16™T -1.808°
(0.269) (0.270) (0.270) (0.270) (0.295) (0343)
Magqueda 0936 09437 0043 09437 0876 -1081°"
(0.199) (0.201) (0.201) (0.201) (0.219) (0.267)
Petracchi 0058 0059 0,059 -0.059 -0.000 0.000
0.152) (0.153) 0.153) (0.153) 0.173) (0.225)
Zaffaroni 0219 0221 0221 0221 0.117 0.152
(0.160) 0.161) (0.161) (0.161) (0.171) (0.222)
Arbitrariedad 0984 1038 1016™ 1010 0.954™ 1,083
(0.156) 0.157) (0.159) (0.158) 0.178) (0.154)
Article 280 1346 0994 1026 09837 -1095" 0,449
(0313) (0336) (0337) (0.346) (0.416) 0.287)
Remissionto PGN  -0.837°* 0926 -0933"™  -0928""  -1056  -0.521°"
(0.214) (0.206) (0.206) (0.207) 0.250) (0.185)
Remission to -0.294° 0.062 0.053 0.048 0.072 0.075
previous decision
(0.169) (0.181) (0.181) (0.181) (0.216) (0.170)
Decision in 2013 0.077 0061 0056 0048 -0.007 0.160
(0.132) (0.132) 0.132) (0.132) (0.148) (0.111)
Judicial Department g 799+ -0.595° -0.595° -0.605° -0.558 0.059
(0314) (0.326) (0331) (0332) (0.413) 0332)
Judicial Department g, 193 -0.079 -0.080 0.101 -0.059 0.519
(0305) (0319) (0.324) (0.325) (0.419) (0.325)
Judicial Department g 51 0.466 0.469 0.465 0.589 0.537
(0.290) (0.298) (0.304) (0.303) (0.390) 0362)
Judicial Department g sgg- 0726" 0737 0750 -0.699° 0.159
(0.320) (0.323) (0323) (0.324) (0.410) (0.329)
Judicial Department 91 0.143 0.141 0.135 0.062 0.109
(0316) (0322) (0.326) (0327) (0.425) (0.370)
Judicial Department —j jgge g5 -1089"*  -1086™  -1.036™ -0.240

N7
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(0.331) (0.334) (0.337) (0.338) (0.409) (0.334)

RHE appeal -0.261* -0.372" -0.371" -0.370" -0.293* -0.596"**
(0.145) (0.151) (0.152) (0.152) (0.177) (0.149)
}ggig%‘};ﬁgs 0.084"** 0.084"** 0.084"** 0.078"** -0.018
(0.016) (0.016) (0.016) (0.020) (0.016)
Separate opinion -0.192 -0.187 -0.177 -0.258
(0.215) (0.216) (0.232) (0.262)
gsgif;es in 0.160 0.116 0.248
(0.187) (0.210) (0.154)
I;;ri'; government as -0.009 -0.402"*
(0.186) (0.152)
Additional dissents 3.885™
(0.159)
Constant 22.384" 3.057 3.017 3,147 3114 4.166™
(0.310) (0.374) (0.371) (0.400) (0.499) (0.442)
Observations 11,102 11,102 11,102 11,102 8,827 8,827
R2 0.183 0.196 0.196 0.197 0.189 0.423
, 618.981°" (df 664.048"* (df 665.393°"* (df 666.773*"* (df 512.444°** (df 1,189.593"** (df
chi ~ 18) = 19) ~20) =21 = 22) ~23)
Note: *p<0.1; *p<0.05; **p<0.01
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Table 7. Binomial logit regression results. Decision level

Dependent variable:

Dissent or partial dissent = 1

(1) (2) 3) “) (5) (6) (7
Arbitrariedad 1.772"** 1.827"* 1.785"* 1.773"* 1.611" 1.882""* 1.486"*
(0.182) (0.185) (0.186) (0.187) (0.194) (0.239) (0.292)
Article 280 1128 -0.898"  -0.957""  -0.849"  -0.959"" -0.598 -0.922"
(0.306) (0.314) (0.316) (0.317) (0.319) (0.415) (0.441)
Remission to 0957 -1.071%*  -1.080"  -1.075"  -1.062""  -0.693"  -1.208""
PGN
(0.234) (0.235) (0.235) (0.236) (0.234) (0.301) (0.341)
Remission o 0.014 0.284 0.271 0.253 0.244 0.311 -0.130
previous decision
(0.200) (0.213) (0.214) (0.214) (0.213) (0.289) (0.299)
Decision in 2013 0.077 -0.014 -0.007 0.022 0.105 0.195 -0.421
(0.160) (0.164) (0.164) (0.165) (0.168) (0.209) (0.259)
%‘g};ﬁﬁneﬂt N1 -0.696" -0.599 -0.603 -0.622 -0.498 -0.405
(0.395) (0.398) (0.397) (0.397) (0.403) (0.562)
Judicial
Department N2 0.162 0.246 0.253 0.210 0.175 0.220
(0.381) (0.383) (0.383) (0.384) (0.388) (0.546)
Judicial kK kK ko seksk ko ko
Department N3 0.992 0.987 0.993 1.011 0.983 1.178
(0.387) (0.390) (0.389) (0.390) (0.394) (0.548)
Judicial ko ko ko ko ko
Department N4 -0.768 -0.883 -0.902 -0.935 -0.839 -0.823
(0.382) (0.386) (0.386) (0.387) (0.394) (0.581)
Judicial
Department N6 0.068 0.019 0.018 0.004 0.011 -0.259
(0.408) (0.410) (0.410) (0.410) (0.411) (0.606)
Judicial e e o seokk seokk
Department N7 1237 1213 -1215 -1.201 -1.086 -0.767
(0.390) (0.391) (0.391) (0.392) (0.396) (0.559)
RHE appeal 0578 -0.6507%  -0.648"  -0.635""  -0.694™  -0.682""  -0.573"
(0.171) (0.174) (0.174) (0.174) (0.175) (0.221) (0.263)
Total times at 0.066™  0.065™"  0.067"" 0059 -0.036 0.031
Justices offices
(0.019) (0.019) (0.019) (0.019) (0.027) (0.036)
Separate opinion -0.365 -0.351 -0.353 -0.369 0.125
(0.244) (0.245) (0.247) (0.318) (0.370)
CSIN pres in 0418 0411™ 0855  0.910™
majority
(0.202) (0.203) (0.293) (0.331)
Nat'l government 20301 -0.666™ 0.647"

as party
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(0.196) (0.265) (0.276)

fdditional 13799 13.294
issents
(24247)  (22.618)
Rapporteur .
Lorenzetti -1.742
(0.814)
Rapporteur -
Maqueda -1.619
(0.838)
Rapporteur
Petracchi -1.230
(0.752)
Rapporteur Fayt -2.103"
(1.264)
Rapporteur
Zaffaroni -0.652
(0.763)
Rapporteur
Highton -L112
(0.764)
Constant -1.095™" -1.606™" -1.532™" -1.885™" -1.634™" -2.348"™" -1.157
(0.370) (0.402) (0.406) (0.441) (0.449) (0.634) (0.861)
Observations 1,586 1,586 1,586 1,586 1,486 1,486 1,113
R? 0.302 0.312 0.314 0.317 0.319 0.606 0.578
chi2 336.227™"  348.489™"  350.840™"  355.296™"  342.877""  736.692"  485.843™"
(df =12) (df=13) (df =14) (df =15) (df =16) (df=17) (df=17)
Note: *p<0.1; *p<0.05; **p<0.01
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Table 8. Summary statistics, number of words in majority opinion

25th 75th Standard
Dissent Remission Mean Median

quantile quantile Deviation
Formulaic dissent No 895.17 822 609 1054 480.77
No dissent No 1359.82 885.5 505.5 1631.5 1343.77
Reasoned dissent No 4147.95 1763 1295.5 4202.5 5021.14
Remission dissent No 1832.62 1733.5 1484.25 2057.5 791.57
Formulaic dissent Yes 149.06 159 98 175 66.52
No dissent Yes 158.8 119 89 189 134.68
Reasoned dissent Yes 124.67 85.5 75.75 107.5 127.84
Remission dissent Yes 180.41 118.5 105.25 132 311.71
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Table 9. Regression results, robust standard errors

Dependent variable:

Log number of words in majority opinion

(1 ) 3) 4) 5)
Dissent 0.115™
(0.045)
Remission 2063 22,0207 20717 2.054" 20527
(0.087) (0.080) (0.081) (0.077) (0.076)
Judicial Department ¢ 534+ 0.254"" 0.228"* 0.224" 0.225"
(0.069) (0.070) (0.073) (0.072) (0.072)
I{}gd“’lal Department -0.169 -0.158 0136 20,191 0187
(0.159) (0.147) (0.190) (0.180) (0.180)
I{}‘f“’lal Department 0.116" 0.121° 0,073 20,059 -0.057
(0.064) (0.064) (0.071) (0.070) (0.070)
Ij\}‘sd“’lal Department 0.119 0.086 0.105 0.090 0.086
(0.123) (0.116) (0.125) (0.123) (0.121)
I{}‘gl‘”al Department 0.069 0.066 0.095 0.090 0.080
(0.099) (0.099) (0.102) (0.099) (0.099)
I{}‘f“’lal Department 02437 0.239" 0.260°" 0.266" 0269
(0.066) (0.065) (0.069) (0.068) (0.067)
Decision in 2013 0.127"* 0.122™* 0.144™ 0.131™ 0.131™
(0.041) (0.040) (0.039) (0.039) (0.039)
REF 0.142° 0.112" 0.103" 0.066 0.059
(0.050) (0.050) (0.049) (0.049) (0.049)
RHE 0.010 0.006 0.031 0.037 0.031
(0.039) (0.038) (0.039) (0.039) (0.039)
Fed/Nat jurisdiction 20,070 -0.047 -0.034 0.019 0.023
(0.137) (0.123) (0.173) (0.164) (0.164)
Local jurisdiction 0.088 0.093 0.118 0.083 0.085
(0.094) (0.092) (0.096) (0.092) (0.092)
National jurisdiction 0.171* 0.168" 0.183"" 0.159" 0.173*"
(0.067) (0.067) (0.066) (0.064) (0.065)
No dissent -0.032 -0.024 -0.054 -0.009
(0.049) (0.052) (0.053) (0.057)
Reasoned dissent 0.443™ 0.488™ 0.415™ 0.387"
(0.206) (0.209) (0.202) (0.195)
Remission Dissent 0.105 0.134 0.109 0.076
(0.102) (0.113) (0.108) (0.110)
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Total times at

Justices offices -0.016™" -0.013™ -0.014™
(0.005) (0.005) (0.005)
Separate opinion 0.315™ 0.312™
(0.062) (0.062)
2 or more dissenters 0.133"
(0.079)
Constant 6.623"" 6.646"" 6.743"" 6.733"" 6.698""
(0.114) (0.103) (0.114) (0.110) (0.110)
Observations 1,138 1,137 1,092 1,092 1,092
R2 0.629 0.633 0.638 0.651 0.652
Adjusted R2 0.624 0.628 0.632 0.645 0.646
Note: *p<0.1; *p<0.05; **p<0.01. The number of observations is lower in regressions (3)-(5) due to

missing observations. Robust standard errors in parentheses.
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APPENDIX
(alternative explanation)

It could be possible, though, that the legal theory explaining appeal admissibility (not the cost of
dissent) justifies our Arbitrariedad results. In fact, some legal scholars and CSIN officials
believe that Arbitrariedad admissibility is based on a standard while REF admissibility is based
on a rule’® As a result, different Justices may interpret differently whether the required
Arbitrariedad standard has been met, making Arbitrariedad decisions more prone to dissents,
regardless of costs considerations.

To explore this hypothesis, we reviewed each Arbitrariedad decision to identify the type of
problem prompting each Justice in the majority to consider the arbitrariness of the lower court’s
decision. To that effect, we used a classification established by Carri6 (1967), adding a couple of
additional levels admitted by CSIN later on. Then, for each case we classified the Arbitrariedad
criterion as a rule or a standard. To be precise, we classified an Arbitrariedad decision as being
based on a rule if at least one rule criterion was used to justify the decision. Table 10 shows the
types of Arbitrariedad and whether we classified them as a rule or a standard.

[Insert table 10 here]

We used this information to compare dissents in Arbitrariedad decisions based on whether the
majority opinion made a remission®? and on whether at least one of the grounds for finding the

lower court decision arbitrary was a rule. Table 11 presents the results.

>2While the idea that CSIN uses a standard for Arbitrariedad is conceivable, many of the Arbitrariedad decisions we
reviewed failed to explicit the use of a standard. Further, there is no unique standard used by the court.
33 In those cases where the majority made a remission, we traced the opinion the majority referenced to identify the

type(s) of Arbitrariedad invoked.
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[Insert table 11 here]
The dissent rate is higher in decisions based on rules than on standards, both in cases with
remission and without remission. In cases without remission, at least one dissenting opinion
appears in about 44% of the decisions based on one or more standards, while appearing in 48%
of the decisions based at least in one Arbitrariedad rule. Similarly, in cases where the majority
opinion made a remission to a previous decision at least one dissenting opinion appears in 40%
of the decisions based on one or more standards, while appearing in 61% of the decisions based
at least on one Arbitrariedad rule. Finally, the percentage of partial or fully dissenting votes in
Arbitrariedad decisions based at least on one rule is 10%, a result similar to the rate for all
Arbitrariedad decisions reported above. These results suggest that the degree of uncertainty is

not driving the higher rate of dissent observed in Arbitrariedad.
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Table 10. Classification of type of Arbitrariedad as rule or standard

Type of Arbitrariedad Rule/Standard
Not deciding issues brought up Rule
Deciding issues not brought up Rule
Taking the Judge the role of the legislator Standard
Leave aside the applicable norm Rule
Apply non-current law Rule
Ground the decision in excessively lax terms Standard
Leave aside decisive proofs Standard
Invoke non-existent proofs Rule
Contradict other elements of the case Standard
Ground the decision in dogmatic claims Standard
Excessive ritual rigor Standard
Self-contradiction Standard
Violation of a final decision Standard
Omit the analysis of precedents Standard
Lack of substantial coincidence on decision grounds Standard
Other Standard
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Table 11. Number of Arbitrariedad decisions, by rule or standard

No remission Remission
Standard in Arbitrariedad
No dissent 10 60
Dissent 8 40
Rule in Arbitrariedad
No dissent 15 66
Dissent 14 101
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(mostly not intended for publication)

Table A.1. Thematic area of specialization of each Judicial Department

Area of specialization

Commercial Law, Legal Fees, Intellectual Property and Conflicts of Competence

N°1 (except for criminal ones)

N°2 Civil Law, Social Security Law, Freedom of Expression and Lawyers Sanctions
N°3 Criminal Law and Conflicts of competence pertaining to Criminal Cases

N°4 Public Law and Election Law

N°S§S Institutionally Relevant Cases and Human Rights Law

N°6 Labor Law

N°7 Tax Law, Customs Law and Banking Law

* Adapted from Sabelli (2007).
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Table A.2. Binomial logit regression results, excluding abstentions

Dependent variable:

Dissent or partial dissent = 1

@) ) 3) “4) (%) (6)
Justices ideal points 0.653™" 0.639™" 0.667"" 0.668™" 0.662™" 0.410™
(0.042) (0.041) (0.042) (0.042) (0.046) (0.055)
Arbitrariedad 0.981™ 0.993™ 0.942™ 0.930™" 0.883™" 0.682"*"
(0.152) (0.152) (0.153) (0.153) (0.174) (0.200)
Article 280 -0.824™ -0.780™" -0.847* -0.786™ -0.791" -0.824™
(0.325) (0.325) (0.331) (0.345) (0.408) (0.405)
Remission to PGN -0.825™" -0.822"" -0.831™" -0.827"" -0.916™" -1.104™"
(0.196) (0.196) (0.197) (0.198) (0.237) (0.262)
g:(f?slis;"n to previous 0.143 0.158 0.143 0.144 0211 -0.060
(0.169) (0.170) (0.174) (0.175) (0.209) (0.216)
Decision in 2013 -0.171 -0.180 -0.180 -0.170 -0.148 -0.273
(0.125) (0.125) (0.127) (0.127) (0.144) (0.179)
Judicial Department N1 -0.580" -0.573" -0.614 -0.619" -0.599
(0.306) (0.306) (0.316) (0.319) (0.388)
Judicial Department N2 -0.196 -0.165 -0.214 -0.225 -0.213
(0.300) (0.299) (0.309) (0.310) (0.396)
Judicial Department N3 0.327 0.338 0.313 0.311 0.460
(0.280) (0.281) (0.294) (0.294) (0.375)
Judicial Department N4 -0.837"" -0.833™" -0.890"" -0.905™" -0.921™
(0.313) (0.312) (0.325) (0.327) (0.410)
Judicial Department N6 0.035 0.036 0.012 0.012 -0.099
(0.298) (0.298) (0.309) (0.310) (0.403)
Judicial Department N7 -1.243" -1.245™ -1.332™ -1.334™ -1.342™
(0.327) (0.327) (0.340) (0.342) (0.408)
RHE appeal -0.309* -0.320" -0.318" -0.315™ -0.245 -0.164
(0.144) (0.144) (0.145) (0.146) (0.168) (0.200)

Total times at Justices 0.084*** 0.083*** 0.084*** 0.085*** 0.081*** 0. 133***

offices

(0.015) (0.015) (0.016) (0.016) (0.019) (0.024)

Justice's age 0.018"™ 0.019™ 0.019™ 0.022™ 0.011*
(0.004) (0.004) (0.004) (0.005) (0.005)
Separate opinion -10.030™"  -10.002"*  -10.124™" -9.600™"
(0.172) (0.175) (0.202) (0.355)

CSIJN pres in majority 0.179 0.081 -0.071
(0.184) (0.205) (0.207)

Nat'l government as party 0.032 -0.256
(0.182) (0.187)

Rapporteur Lorenzetti -1.095™
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(0.547)

Rapporteur Maqueda -1.573*"
(0.600)
Rapporteur Petracchi -1.318"
(0.507)
Rapporteur Fayt -0.216
(0.591)
Rapporteur Zaffaroni -0.569
(0.518)
Rapporteur Highton -0.818
(0.508)
Constant -2.475™ -3.768"* -3.693™* -3.885™" -3.985™" -2.750™*
(0.340) (0.420) (0.437) (0.536) (0.651) (0.679)
Observations 7,643 7,643 7,643 7,643 6,113 4,536
R? 0.205 0.209 0.225 0.225 0.219 0.143
chi2 604.819™"  616.403"™  663.907"" = 665.594™"  518.798""  235.069""
(df=14) (df=15) (df=16) (df=17) (df=18) (df=18)

Note: * p<0.1, ** p<0.05, *** p<0.01. The number of observations is lower in regressions (5) and (6) due to missing
observations. Clustered standard errors at the decision level. Regression (6) includes rapporteur’s fixed effects
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Table A.3. Binomial logit regression results (excluding abstentions), Justices fixed effects

Dependent variable:

Dissent or partial dissent = 1

(D 2 A3) “4)
Argibay 1.826™ 1.954™ 1.953" 1.991"
(0.154) (0.157) (0.157) (0.184)
Fayt -1.061"" -1.039"" -1.045™" -0.957"
(0.289) (0.290) (0.290) (0.337)
Lorenzetti -1.602"" -1.583™" -1.640"" -1.577"
(0.272) (0.272) (0.292) (0.321)
Maqueda -1.056™" -1.055™" -1.062"" -1.035™"
(0.202) (0.202) (0.203) (0.222)
Petracchi 0.286" 0.326" 0.338™ 0.367"
(0.167) (0.167) (0.168) (0.189)
Zaffaroni -0.215 -0.209 -0.212 -0.135
(0.165) (0.166) (0.166) (0.177)
Arbitrariedad 1.015™ 0.965™" 0.940™ 0.922"
(0.158) (0.161) (0.162) (0.184)
Article 280 -0.963"" -1.060"* -0.950"*" -0.939™
(0.337) (0.349) (0.358) (0.425)
Remission to PGN -0.829"" -0.843™" -0.837"" -0.922""
(0.201) (0.202) (0.204) (0.244)
Remission to previous decision 0.147 0.121 0.124 0.194
(0.173) (0.180) (0.182) (0.218)
Decision in 2013 -0.161 -0.168 -0.146 -0.132
(0.129) (0.131) (0.132) (0.150)
Judicial Department N1 -0.624™" -0.684" -0.696™ -0.731"
(0.312) (0.326) (0.331) (0.400)
Judicial Department N2 -0.226 -0.304 -0.328 -0.342
(0.307) (0.321) (0.323) (0.410)
Judicial Department N3 0.255 0.212 0.206 0.326
(0.288) (0.304) (0.304) (0.384)
Judicial Department N4 -0.888"*" -0.966"*" -0.999"* -1.094™
(0.320) (0.336) (0.340) (0.422)
Judicial Department N6 -0.010 -0.046 -0.050 -0.196
(0.307) (0.320) (0.323) (0.415)
Judicial Department N7 -1.355"" -1.498"" -1.502"* -1.580™"
(0.334) (0.352) (0.355) (0.419)
RHE appeal -0.311™ -0.308™ -0.302™ -0.217
(0.149) (0.151) (0.151) (0.175)
Total times at Justices offices 0.088™" 0.091™ 0.092™* 0.088"
(0.016) (0.017) (0.017) (0.020)
Separate opinion -9.812"*" -9.772° -9.838™"
(0.194) (0.191) (0.222)
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CSJN pres in majority 0.329" 0.215

(0.194) (0.218)
Nat'l government as party 0.140
(0.193)
Constant -2.781° -2.670" -2.938"" -2.882™
(0.349) (0.371) (0.409) (0.503)
Observations 7,643 7,643 7,643 6,113
R? 0.257 0.273 0.275 0.268
chi? 764.027" 816.178"™" 821.846™" 642.482™"
(df=19) (df=20) (df=21) (df=22)

Note: * p<0.1, ** p<0.05, *** p<0.01. The number of observations is lower in regressions (5) and (6) due to missing
observations. Clustered standard errors at the decision level.
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Table A.4. Binomial logit regression results

Dependent variable:

Dissent, partial dissent or abstention = 1

(D 2 3) 4) (%) (6)
Justices ideal 0.433"* 0.417" 0.433" 0.435" 0.458"* 0.474"
points
(0.018) (0.018) (0.018) (0.018) (0.020) (0.024)
Arbitrariedad 0.112* 0.118"* 0.074* 0.103*** 0.113* 0.128"
(0.038) (0.040) (0.039) (0.039) (0.046) (0.064)
Article 280 0.386™" 0.409*** 0.354" 0.290"** 0.356™ 0.454"*
(0.061) (0.065) (0.064) (0.062) (0.071) (0.086)
Remission to PGN  -0.007 -0.007 -0.031 -0.042 0.019 -0.040
(0.054) (0.057) (0.057) (0.055) (0.065) (0.071)
Remission to 0.186*** 0.197*** 0.181*** 0.195*** 0.227*** 0.243**
previous deClSlOl’l
(0.055) (0.058) (0.059) (0.056) (0.065) (0.074)
Decision in 2013 0.055" 0.059* 0.081* 0.044 0.020 -0.029
(0.032) (0.034) (0.035) (0.034) (0.040) (0.054)
]J)“g;zﬁrlnem NI -0.064 -0.068 -0.086 -0.067 -0.018
(0.082) (0.087) (0.088) (0.086) (0.099)
Judicial
Department N2 0.056 0.060 0.053 0.057 0.107
(0.080) (0.085) (0.085) (0.084) (0.097)
Judicial
Department N3 0.009 0.010 0.021 -0.049 0.052
(0.078) (0.083) (0.083) (0.082) (0.098)
%‘g};ﬁﬁneﬂt N4 -0.014 -0.014 -0.036 -0.023 -0.007
(0.079) (0.084) (0.085) (0.083) (0.095)
%‘g};ﬁﬁneﬂt NG 0.029 0.031 0.037 0.052 0.083
(0.084) (0.089) (0.089) (0.087) (0.099)
%‘g};ﬁﬁneﬂt N7 -0.082 -0.086 -0.079 -0.119 0.113
(0.078) (0.082) (0.085) (0.082) (0.094)
RHE appeal -0.038 -0.040 -0.053 -0.070** -0.045 0.013
(0.033) (0.035) (0.034) (0.033) (0.039) (0.046)
Total times at -0.020™* -0.021"* -0.023" -0.022™ -0.022" -0.0002
Justices offices
(0.004) (0.004) (0.004) (0.004) (0.005) (0.007)
Justice's age 0.046™* 0.049"** 0.049"** 0.054"* 0.048"**
(0.002) (0.002) (0.002) (0.002) (0.002)
Separate opinion -12.225™ -12.302™* -11.292"* -11.189™
(0.091) (0.092) (0.108) (0.151)
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CSIN pres in -0.358""" -0.358""" -0.348"
majority
(0.028) (0.035) (0.039)
Nat'l government 0.053 -0.002
as party
(0.040) (0.0406)
Rapporteur
Lorenzetti -0.287
(0.214)
Rapporteur
Maqueda -0.191
(0.216)
Rapporteur
Petracchi -0.268
(0.209)
Rapporteur Fayt -0.133
(0.251)
Rapporteur
Zaffaroni -0.304
(0.214)
Rapporteur
Highton -0.145
(0.212)
Constant -0.435™ -3.819" -3.932™ -3.656™ -4.094" -3.629™
(0.096) (0.173) (0.175) (0.174) (0.202) (0.293)
Observations 11,102 11,102 11,102 11,102 8,827 6,489
R? 0.089 0.156 0.187 0.192 0.213 0.198
chi2 741.426™"  1,337.598™"  1,626.389™"  1,674.266™" 1,481.417"" (df 1,001.745™"
(df=14) (df=15) (df=16) df=17) =18) (df=18)

Note: * p<0.1, ** p<0.05, *** p<0.01. The number of observations is lower in regressions (5) and (6) due to missing
observations. Clustered standard errors at the decision level. Regression (6) includes rapporteur’s fixed effects
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Table A.S. Binomial logit regression results, Justices fixed effects

Dependent variable:

Dissent, partial dissent or abstention = 1

(1 ) 3) C))
Argibay -0.362™" -0.336™" -0.334™" -0.321™"
(0.071) (0.076) (0.076) (0.084)
Fayt -1.481™ -1.555™" -1.564™" -1.595™"
(0.077) (0.079) (0.080) (0.091)
Lorenzetti -1.757 -1.816™" -1.819"" -1.999*"
(0.086) (0.087) (0.087) (0.098)
Maqueda -2.423™" -2.500"" -2.513™ -2.715™"
(0.103) (0.105) (0.105) (0.123)
Petracchi -0.966™" -1.020"" -1.025™" -1.152""
(0.069) (0.070) (0.071) (0.080)
Zaffaroni -1.807" -1.883™" -1.892"" -1.904™"
(0.088) (0.088) (0.089) (0.100)
Arbitrariedad 0.120™ 0.072" 0.102™ 0.112™
(0.041) (0.040) (0.039) (0.046)
Article 280 0.415™ 0.354™ 0.288™ 0.354™
(0.066) (0.065) (0.063) (0.072)
Remission to PGN -0.007 -0.034 -0.044 -0.022
(0.057) (0.058) (0.056) (0.065)
Remission to previous decision 0.200™" 0.181™ 0.196™ 0.227
(0.059) (0.059) (0.057) (0.065)
Decision in 2013 0.059" 0.082™ 0.043 0.019
(0.035) (0.036) (0.035) (0.041)
Judicial Department N1 -0.068 -0.091 -0.072 -0.023
(0.088) (0.089) (0.087) (0.100)
Judicial Department N2 0.061 0.056 0.060 0.109
(0.086) (0.086) (0.085) (0.098)
Judicial Department N3 0.010 0.019 -0.053 0.048
(0.084) (0.084) (0.083) (0.099)
Judicial Department N4 -0.015 -0.041 -0.027 -0.010
(0.085) (0.086) (0.084) (0.096)
Judicial Department N6 0.032 0.034 0.049 0.080
(0.091) (0.090) (0.088) (0.100)
Judicial Department N7 -0.088 -0.087 -0.129 -0.122
(0.084) (0.085) (0.083) (0.095)
RHE appeal -0.041 -0.053 -0.070* -0.046
(0.035) (0.035) (0.034) (0.040)
Total times at Justices offices -0.021™" -0.024™" -0.022"" -0.022""
(0.004) (0.005) (0.004) (0.005)
Separate opinion -12.241™ -12.320™ -11.319™
(0.091) (0.093) (0.109)
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CSJN pres in majority -0.367"" -0.367""

(0.029) (0.035)
Nat'l government as party 0.053
(0.040)
Constant 0.473"" 0.615"" 0.921*" 0.879™
(0.113) (0.1106) (0.115) (0.134)
Observations 11,102 11,102 11,102 8,827
R? 0.175 0.206 0.211 0.230
" 1,510.290" 1,802.548" 1,851.968"" 1,610.556™
chi (df=19) (df = 20) (df=21) (df=22)

Note: * p<0.1, ** p<0.05, *** p<0.01. The number of observations is lower in regression (4) due to missing observations.
Clustered standard errors at the decision level.
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Table A.6. Binomial logit regression results

Dependent variable:

Not with majority = 1

() 2 3) 4 Q) (6)
Justices ideal 0.449°" 0431 0.433" 0.435" 0.458" 0,474
points
(0.018) (0.018) (0.018) (0.018) (0.020) (0.024)
Arbitrariedad 0.003 0.003 0.074* 0.103** 0.113* 0.128"
(0.037) (0.039) (0.039) (0.039) (0.046) (0.064)
Article 280 0.221* 0.237** 0.354** 0.290*** 0.356™" 0.454***
(0.059) (0.064) (0.064) (0.062) (0.071) (0.086)
Remission to PGN  -0.066 -0.071 -0.031 -0.042 -0.019 -0.040
(0.054) (0.058) (0.057) (0.055) (0.065) (0.071)
Remission to 0.119* 0.127* 0.181"* 0.195"* 0.227"* 0.243"*
previous deClSlOl’l
(0.056) (0.060) (0.059) (0.056) (0.065) (0.074)
Decision in 2013 0.084™ 0.090** 0.081* 0.044 0.020 -0.029
(0.034) (0.037) (0.035) (0.034) (0.040) (0.054)
Judicial
Department N1 -0.084 -0.089 -0.086 -0.067 -0.018
(0.086) (0.092) (0.088) (0.086) (0.099)
Judicial
Department N2 0.073 0.079 0.053 0.057 0.107
(0.081) (0.086) (0.085) (0.084) (0.097)
Judicial
Department N3 0.042 0.045 0.021 -0.049 0.052
(0.078) (0.084) (0.083) (0.082) (0.098)
Judicial
Department N4 -0.066 -0.070 -0.036 -0.023 -0.007
(0.081) (0.087) (0.085) (0.083) (0.095)
Judicial
Department N6 0.061 0.065 0.037 0.052 0.083
(0.084) (0.090) (0.089) (0.087) (0.099)
Judicial
Department N7 -0.093 -0.100 -0.079 0.119 0.113
(0.081) (0.087) (0.085) (0.082) (0.094)
RHE appeal -0.055" -0.059" -0.053 -0.070** -0.045 0.013
(0.032) (0.034) (0.034) (0.033) (0.039) (0.046)
Total times at 20,0227 -0.024" -0.023" -0.022"" -0.022"" -0.0002
Justices offices
(0.004) (0.005) (0.004) (0.004) (0.005) (0.007)
Justice's age 0.049*** 0.049*** 0.049*** 0.054*** 0.048***
(0.002) (0.002) (0.002) (0.002) (0.002)
Separate opinion 12.780"*" 12.694"*" 11.757" 11.881""
(0.105) (0.103) (0.118) (0.150)
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CSIJN pres in

L. -0.358"* -0.358"* -0.348""
majority
(0.028) (0.035) (0.039)
Nat'l government 0053 -0.002
as party
Rapporteur
Lorenzetti -0.287
(0.214)
Rapporteur
Maqueda -0.191
(0.216)
Rapporteur
Petracchi -0.268
(0.209)
Rapporteur Fayt -0.133
(0.251)
Rapporteur
Zaffaroni -0.304
(0.214)
Rapporteur
Highton -0.145
(0.212)
Constant -0.207* -3.819™ -3.932"* -3.656™" -4.094"™* -3.629™"
(0.100) (0.173) (0.175) (0.174) (0.202) (0.293)
Observations 11,102 11,102 11,102 11,102 8,827 6,489
R? 0.093 0.170 0.212 0.217 0.237 0.220
chi2 787.899™"  1,476.776™  1,879.362""  1,927.239™"  1,684.469""  1,130.488"""
(df=14) (df=15) (df=16) (df=17) (df=18) (df=18)

Note: * p<0.1, ** p<0.05, *** p<0.01. The number of observations is lower in regressions (5) and (6) due to missing
observations. Clustered standard errors at the decision level. Regression (6) includes rapporteur’s fixed effects.
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Table A.7. Binomial logit regression results, Justices fixed effects

Dependent variable:

Not with majority = |

(D 2 A3) 4)
Argibay -0.304"*" -0.336"" -0.334"" -0.321*"
(0.076) (0.076) (0.076) (0.084)
Fayt -1.572"" -1.555"" -1.564"" -1.595""
(0.079) (0.079) (0.080) (0.091)
Lorenzetti -1.788"" -1.816™" -1.819"" -1.999"*
(0.085) (0.087) (0.087) (0.098)
Maqueda -2.484 -2.500"*" -2.513" -2.715*
(0.102) (0.105) (0.105) (0.123)
Petracchi -1.016™" -1.020"" -1.025"" -1.152"*
(0.070) (0.070) (0.071) (0.080)
Zaffaroni -1.888"*" -1.883"*" -1.892"* -1.904**
(0.087) (0.088) (0.089) (0.100)
Arbitrariedad 0.003 0.072" 0.102"* 0.112*
(0.040) (0.040) (0.039) (0.046)
Article 280 0.240"" 0.354"" 0.288"*" 0.354""
(0.065) (0.065) (0.063) (0.072)
Remission to PGN -0.072 -0.034 -0.044 -0.022
(0.059) (0.058) (0.056) (0.065)
Remission to previous decision 0.129™ 0.181™ 0.196™ 0227
(0.061) (0.059) (0.057) (0.065)
Decision in 2013 0.092* 0.082"" 0.043 0.019
(0.037) (0.036) (0.035) (0.041)
Judicial Department N1 -0.091 -0.091 -0.072 -0.023
(0.093) (0.089) (0.087) (0.100)
Judicial Department N2 0.080 0.056 0.060 0.109
(0.088) (0.086) (0.085) (0.098)
Judicial Department N3 0.045 0.019 -0.053 0.048
(0.085) (0.084) (0.083) (0.099)
Judicial Department N4 -0.071 -0.041 -0.027 -0.010
(0.088) (0.086) (0.084) (0.096)
Judicial Department N6 0.066 0.034 0.049 0.080
(0.092) (0.090) (0.088) (0.100)
Judicial Department N7 -0.101 -0.087 -0.129 -0.122
(0.088) (0.085) (0.083) (0.095)
RHE appeal -0.060" -0.053 -0.070™ -0.046
(0.035) (0.035) (0.034) (0.040)
Total times at Justices offices -0.024™" -0.024™" -0.022"" -0.022"
(0.005) (0.005) (0.004) (0.005)
Separate opinion 12,781 12,707 11.766""
(0.118) (0.116) (0.135)
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CSJN pres in majority -0.367"" -0.367""

(0.029) (0.035)
Nat'l government as party 0.053
(0.040)
Constant 0.739"" 0.615™" 0.921™" 0.879""
(0.119) (0.1106) (0.115) (0.134)
Observations 11,102 11,102 11,102 8,827
R? 0.190 0.230 0.235 0.254
" 1,662.387" 2,055.521" 2,104.942"* 1,813.608"
chi (df = 19) (df = 20) (df=21) (df =22)

Note: * p<0.1, ** p<0.05, *** p<0.01. The number of observations is lower in regression (4) due to missing observations.
Clustered standard errors at the decision level.
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Proportionality in Action:

A Comparative Empirical Analysis of the Judicial Practice

Talya Steiner” (together with Mordechai Kremnitzer* and Andrej Lang®)

Proportionality is widely accepted as one of the most important constitutional principles
of our time, but despite the immense normative literature on the doctrine, there has been
nearly no comprehensive empirical analysis of its application. This study presents a first
empirical exploration of the doctrine, and the preliminary findings demonstrate aspects
in which the practice of proportionality deviates from assumptions in the theoretical

literature and several previously unrecognized variations between jurisdictions.

The proportionality doctrine serves as the definitive reasoning framework in cases
presenting conflicts between human rights and other public interests in a constantly
growing number of countries around the globe. Its popularity is such that it has been said
that "to speak of rights is to speak of proportionality".> Proportionality is often cited as a
premiere example of the migration of constitutional ideas and one of the defining
features of global constitutionalism, due to the "viral quality” with which it has spread
across the globe: originating in German jurisprudence, it has been adopted as a central
constitutional feature in Canada and South Africa, and continued to countries across

Europe, and from Asia to South America, with yet more countries joining in every year.?
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Contact at: talyas@idi.org.il.

This research was conducted as part of the Proportionality in Public Policy research project at the Israel
Democracy Institute, funded by the European Research Council under the European Union's Seventh
Framework Programme (FP7/2007-2013) ERC Grant No. 324182.

* Professor Amaritus, Hebrew University Law School; Senior fellow, Israel Democracy Institute.

* Senior Researcher, Martin-Luther University Halle-Wittenberg; Research fellow, Israel Democracy
Institute.

! Grant Huscroft, Bradley W. Miller and Gregoire Webber (eds.),PROPORTIONALITY AND THE RULE OF
LAW: RIGHTS, JUSTIFICATION, REASONING (Cambridge University Press, 2014) 2

? Lorrain Weinrib, "The Post-War Paradigm and American Exceptionalism”, in: THE MIGRATION OF
CONSTITUTIONAL IDEAS 84 (Choudhry ed. 2007); Alec Stone Sweet and Jud Matthews,
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Law: Towards Transnationalism' Za6RV 76 (2016), 951-966; As for the recent process of adoption
proportionality in India, see elaboration below, footnote 28.
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Proportionality is a judicially-developed doctrine, and although a single common
formulation of the doctrine does not exist, it does share a basic structure across countries.
Proportionality carries a sequential structure comprised of a series of subtests, typically
including four elements: the worthy purpose requirement, according to which the right
limitation must be for the sake of promoting a legitimate public interest; the suitability
test establishing rationally connection between the means and the public goal pursued;
the necessity test inquiring whether the goal can be attained using a less rights-restricting
means; and the strict proportionality test, weighing the benefit of the public policy

relative to the harm caused to the right.?

Proportionality in Academic Literature — The Central Conventions about the

Doctrine

Considering its prominent status in constitutional law around the globe, proportionality
has triggered immense scholarly interest. To date, the vast majority of literature on
proportionality is normative, and generally speaking fervently divided between
supporters and objectors. The heated debate over proportionality relates primarily to the
relationship between proportionality and theories of rights and whether it ensures
sufficient protection for rights, and the institutional ramifications for judicial authority

when adopting proportionality as the standard for judicial review.*

Surprisingly perhaps, the theoretical underpinnings of the doctrine are far from clear or
agreed upon. A recent characterization has articulated two differing theoretical accounts
of proportionality, roughly categorizing them as first and second generation
justifications.> According to the first, proportionality at its core is an optimizing exercise

between rights and the other values with which they come into conflict, which flows

* Klatt and Meister, THE CONSTITUTIONAL STRUCTURE OF PROPORTIONALITY (2012); Alec Stone Sweet
and Jud Matthews, "Proportionality, Balancing and Global Constitutionalism”, 47 COLUMBIA
JOURNAL OF TRANSNATIONAL LAW 72, 76 (2008).

* See, for example: DAVID BEATTY, THE ULTIMATE RULE OF LAW (Oxford University Press, 2004);
GREGOIRE WEBBER, THE NEGOTIABLE CONSTITUTION: ON THE LIMITATION OF RIGHTS (Cambridge
University Press, 2009); Stavros Tsakiyaris, “Proportionality: An Assault on Human Rights?” 7
INTERNATIONAL JOURNAL OF CONSTITUTIONAL LAwW 468 (2009); Kai Moller, "Proportionality:
Challenging the Critics”, 10 ICON (2012) 709; Klatt and Meister, Proportionality — a Benefit to
Human Rights? Remarks on the ICON Controversy, 10 ICON 687 (2012).

® FRANCISCO URBINA A CRITIQUE OF PROPORTIONALITY AND BALANCING (Cambridge University Press,
2017). Also see, similarly: Julian Rivers, "Proportionality and Variable Intensity of Review", 65
CAMBRIDGE LAW JOURNAL 174 (2006).
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from the nature of rights themselves.® According to the second account, proportionality
is essentially a practice of logical reasoning, strengthening a culture of justification in
which the state is required to publicly justify rights-restricting policy so that the logic
and force of the justification can be tested.” This distinction remains largely theoretical,
and the practical ramifications of the different approaches for the actual practice of

proportionality have not been significantly developed.

The intricate normative debate over proportionality is speckled with assumptions and
assertions pertaining to how the doctrine functions in practice. However, these seemingly
factual statements are nearly never empirically grounded, but rather overwhelmingly
based on a small number of well-known decisions selectively chosen to support the
normative claim being made. In the proportionality literature there is often not a clear
distinction between the "is" and the "ought™: there are those who do not seem to
distinguish between the two, perhaps assuming that the theory and practice of
proportionality are perfectly aligned. Some focus on critiquing the way the doctrine is
applied in particular cases,® while others respond to such criticism with the claim that

misapplications of the doctrine do not put the principle, as such, into question.’

In the following paragraphs we will present an assembly of some of the central
assumptions that can be extracted from the normative literature about proportionality's
function in practice. This will construct the basis upon which we will present our

research questions and against which our findings can then be discussed.

One of the central features of proportionality is the doctrine's structured and sequential
nature: the doctrine is comprised of a number of different stages, each posing a specific
and defined question, and together they amount to all the required conditions for
justifying a right limitation. A court conducting proportionality analysis proceeds, by
order, from one question to the next, continuing only once the previous step has been

successfully passed. As a consequence, the final stage of proportionality in the strict

® ROBERT ALEXY, A THEORY OF CONSTITUTIONAL RIGHTS (translated by Julian Rivers, Oxford
University Press, 2002); Robert Alexy, "Balancing, Constitutional Review and Representation”, 3
INTERNATIONAL JOURNAL OF CONSTITUTIONAL LAW (2005) 572.

7 Mattias Kumm, "The Idea of Socratic Contestation and the Right to Justification: The Point of Rights
Based Proportionality Review", 4 LAW & ETHICS OF HUMAN RIGHTS (2010) 142; Moshe Cohen-Eliya
and lddo Porat, Proportionality and the Culture of Justification 59 AMERICAN JOURNAL OF
COMPARATIVE LAW 463 (2011).

® Stravos Tsakyrakis, Proportionality: an Assault on Human Rights? 7 ICON 468 (2009).

° Kai Moller, "Proportionality: Challenging the Critics", 10 ICON (2012).
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sense which is the apex of the analysis is reached only once a measure has successfully
passed all previous stages; a measure that has failed any of the previous tests is by

definition unconstitutional and therefore no further discussion is needed. 1°

This structured and sequential characteristic is viewed by several supporters of the
doctrine as one of its central virtues: proportionality provides the judicial decision with
structure, guiding judges through the decision process and ensuring that all relevant
elements are considered in the appropriate order and context. Thus, proportionality
allows "judges to be analytical, by breaking one complex question into several sub

questions that can be analyzed separately”."*

An additional fundamental element in the perception of the proportionality doctrine is
the centrality of balancing to proportionality, subject to the fact that the concept of
balancing is itself open to varying interpretations. The centrality of balancing is so
significant that in some accounts proportionality and balancing are treated as one and the
same.'? Some of the most prominent theorists of proportionality see the balancing
component, as reflected in the final stage of proportionality in the strict sense, as the
essence, heart and core of the doctrine. Some point to the fact that balancing is an
expression of the nature of rights themselves.’* Others view balancing as the format

through which courts can engage with the morally relevant considerations for the

1 Alec Stone Sweet and Jud Matthews, "Proportionality, Balancing and Global Constitutionalism",

47 COLUMBIA JOURNAL OF TRANSNATIONAL LAW 72, 76 (2008): "if the government's measure fails on
suitability or necessity the act is per se disproportionate; it is outweighed by the pleaded right and
therefore unconstitutional... If the measure under review passes the first three tests, the judge proceeds
to balancing stricto senso."

' Kai Moller, "Proportionality: Challenging the Critics”, 10 ICON (2012) 709, 727. See also: Mattias
Kumm, 'Constitutional Rights as Principles: On the Structure and Domain of Constitutional Justice' 2
INTERNATIONAL JOURNAL OF CONSTITUTIONAL LAW 574, 579 (2004); Denise Reaume, "Limitation on
Constitutional Rights: The Logic of Proportionality” (2009) 26 OXFORD LEGAL RESEARCH PAPER
SERIES 1; Charles-Maxime Panaccio, 'In Defence of the Two-Step Balancing and Proportionality in
Rights Adjudication' (2011) | CANADIAN JOURNAL OF LAW & JURISPRUDENCE 109, 118, referring to
proportionality as a "heuristic tool for practical-moral reasoning”; Aharon Barak, 'Proportionality’, in:
Michel Rosenfeld and Andras Sajo (eds.) THE OXFORD HANDBOOK OF COMPARATIVE
CONSTITUTIONAL LAw (2012); Aharon Barak, PROPORTIONALITY: CONSTITUTIONAL RIGHTS AND
THEIR LIMITATIONS (Hebrew edition page numbers) 558-561 (Cambridge: Cambridge University Press,
2012); David Beatty, The Ultimate Rule of Law.

2 Stavros Tsakiyaris, “Proportionality: An Assault on Human Rights?” 7 INTERNATIONAL JOURNAL OF
CONSTITUTIONAL LAW 468 (2009); GREGOIRE WEBBER, THE NEGOTIABLE CONSTITUTION: ON THE
LIMITATION OF RIGHTS 55-86 (Cambridge University Press, 2009).

Y ROBERT ALEXY, A THEORY OF CONSTITUTIONAL RIGHTS (translated by Julian Rivers, Oxford
University Press, 2002); Aharon Barak, PROPORTIONALITY: CONSTITUTIONAL RIGHTS AND THEIR
LIMITATIONS (Cambridge: Cambridge University Press, 2012);
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decision.** The general assumption is that cases are ultimately decided at this, final

stage.™

Critics of proportionality also focus on the centrality of balancing, which they see as the
most problematic aspect of the doctrine. The critique of balancing can stem from
objection to its ramifications for the status of rights — since balancing leads to them being
treated on the same plane as other considerations, thus robbing them of their preferential
status and allowing them to be balanced away.'® Alternatively, critique of balancing can
be due to its unstructured and non-constraining nature, which undermines the concept of

rule of law and provides courts with unlimited discretion.'’

As a consequence of the general consensus shared by most critics and supporters that
balancing is at the center of proportionality, the opening stages of the analysis -
particularly the worthy purpose and suitability requirements — are overwhelmingly
perceived as threshold tests targeted at weeding out extreme outlier cases that only rarely
result in failure. Although legal scholars agree that limitation analysis should not be
conducted in cases in which the goal of the limitation cannot even on its face justify
limitation,™® it seems to be almost taken for granted that such cases only rarely occur,
perhaps based on the assumption that policy makers generally promote legitimate public
interests, and therefore such cases are objectively rare. As for the suitability requirement,
references to this stage in the literature consider the bar to be met at this stage as very

low, requiring merely a theoretical demonstration that the measure is capable of

* Kai Moller, "Proportionality: Challenging the Critics", 10 ICON (2012) 709; Alec Stone Sweet and
Jud Matthews, "Proportionality, Balancing and Global Constitutionalism", 47 COLUMBIA JOURNAL OF
TRANSNATIONAL LAwW 72, 87-92 (2008).

> Jochen von Bernstorff, "Proportionality without Balancing: why Judicial Ad Hoc Balancing in
Unnecessary and Potentially Detrimental to the Realization of Individual and Collective Self
Determination”, in: REASONING RIGHTS, 72-73, "Courts which make use of the third step (ad hoc
balancing) extensively tend to decide cases at this balancing stage... for these courts justice is supposed
to be done at the third stage".

'® Gregoire Webber, On the Loss of Rights, IN: PROPORTIONALITY AND THE RULE OF LAW: RIGHTS,
JUSTIFICAITON, REASONING 123 (CAMBRIDGE, 2014); Stavros Tsakiyaris, “Proportionality: An Assault
on Human Rights?” 7 INTERNATIONAL JOURNAL OF CONSTITUTIONAL LAW 468 (2009).

Y7 FRANCISCO URBINA A CRITIQUE OF PROPORTIONALITY AND BALANCING (2017) 150-154; Fredrick
Schauer, “Balancing, Subsumption and the Constraining Role of the Legal Text” in: Mattias Klatt (ed.),
INSTITUTIONAL REASON: THE JURISPRUDENCE OF ROBERT ALEXY 307 (Oxford University Press, 2012);
Grant Huscroft, “Proportionality and Pretense” 29 Constitutional Commentary 229 (2014).

¥ These are often termed “exclusionary reasons”. Mattias Kumm, "Political Liberalism and the
Structure of Rights: On the Place and Limits of the Proportionality Requirement”, in: Paulsen et. al.
(eds.) LAW, RIGHTS, DISCOURSE: THEMES OF THE WORK OF ROBERT ALEXY (Hart, 2007) 131; Klatt and
Meister, Proportionality — a Benefit to Human Rights? Remarks on the ICON Controversy, 10 ICON
687 (2012); Iddo Porat, The Dual Model of Balancing: A Model for the Proper scope of Balancing in
Constitutional Law, 27 CARDOZO LAW REVIEW 1393 (2006).
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promoting the goal to some degree, and therefore it is assumed that measures would
rarely fail such a basic requirement. All in all, the two threshold stages are viewed as

primarily setting the stage for the next tests in which the "real" analysis takes place. *°

Most disagreements over the proper application of the doctrine relate to the relationship
between the last two components, the necessity test and proportionality in the strict
sense. This is also one of the central points in which the literature acknowledges the
existence of variation between jurisdictions, in terms of which of the two is the dominant
element, carrying the main burden in justifying the outcome. It has been pointed out that
in the UK proportionality is applied without a distinct balancing stage, instead
culminating with the necessity test, and similarly in Canada the less-restricting means
test is the dominant component, leaving the final stage almost meaningless. In contrast,
in German jurisprudence the majority of the significant judicial deliberation is conducted
at the final, balancing stage.?

In light of these differences, some discussion has addressed the possible underlying
causes as well as the desirability of one approach over the other. One commonly cited
claim is that the Canadian model reflects a hiding or masks of balancing considerations
within the necessity stage, for legitimacy purposes, as opposed to an alternate,

1

transparent approach to balancing, * while others have expressed support for an

¥ For example: Paul Yowell, "Proportionality in US Constitutional Law", in Liora Lazarus,

Christopher McCrudden, Niels Bowels (eds.) REASONING RIGHTS: COMPARATIVE JUDICIAL
ENGAGEMENT (Hart, 2014): "the tests of legitimacy and suitability are — to the extent that they are
separately addressed in a case — usually treated in a cursory fashion. It is very rare for a court to hold
that the means are unsuitable for reaching that aim."; Stavros Tsakyrakis, 'Proportionality: An Assault
on Human Rights? A Rejoinder to Madhav Khosla', 8 ICON 307, 308 (2010): "although judges... pay
lip service to the first two subtests, they really don't attribute much significance to them"; Alec Stone
Sweet and Jud Matthews, "Proportionality, Balancing and Global Constitutionalism", 47 COLUMBIA
JOURNAL OF TRANSNATIONAL LAW 72, 76 (2008) (when surveying the structure of the doctrine present
worthy purpose and suitability, and then when arriving upon the necessity test state that it is "has more
bite", meaning that the previous two tests do not). Also see: Julian Rivers, "Proportionality and
Variable Intensity of Review", 65 CAMBRIDGE LAW JOURNAL 174, 195-198 (2006); Aharon Barak,
PROPORTIONALITY: CONSTITUTIONAL RIGHTS AND THEIR LIMITATIONS (Cambridge: Cambridge
University Press, 2012); Denise Reaume, "Limitation on Constitutional Rights: The Logic of
Proportionality” (2009) OXFORD LEGAL RESEARCH PAPER SERIES 1, 9-11.

2% Julian Rivers, "Proportionality and Variable Intensity of Review", 65 CAMBRIDGE LAW JOURNAL
174, 177-179 (2006); Dieter Grimm, "Proportionality in Canadian and German Constitutional
Jurisprudence” (2007) 57 UNIVERSITY OF TORONTO LAW JOURNAL 383; Stone Sweet and Mathews.

*' Guy Davidov,"Separating Minimal Impairment from Balancing: A Comment on R. v. Sharpe”, 5
REV. CONST. sSTUD. (2000) 195; Dieter Grimm, "Proportionality in Canadian and German
Constitutional Jurisprudence” (2007) 57 UNIVERSITY OF TORONTO LAW JOURNAL 383, 395-397;
Aharon Barak, PROPORTIONALITY: CONSTITUTIONAL RIGHTS AND THEIR LIMITATIONS (Cambridge:
Cambridge University Press, 2012)
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approach to proportionality that avoids the final stage when possible.?? What is common
to both sides in the debate is that they both conceive of the doctrine as having a single
dominant component, and the application of the doctrine dichotomously follows one
model or the other, resulting in either the necessity test swallowing the strict-
proportionality test, leaving it with no added value, or the necessity test being effectively

emptied, collapsing into the strict-proportionality test.”®

Beyond this limited debate over which of the last two stages is the dominant element in
the analysis, the academic literature on proportionality has not significantly engaged with
the broader question of variance in the application between countries.? In the vast
majority of the writing on proportionality the very existence of variance is most typically
ignored or glossed over, and when it is anecdotally mentioned it is treated as "a mystery
worth exploring".?> At the other extreme, a very recent claim has been made that that the
application of proportionality is so radically different in every jurisdiction and so
dramatically altered by local factors that any talk of a common global standard is entirely

meaningless.?

Empirical Analysis of the Application of the Proportionality Doctrine: Research

Questions, Methodology and Research Design

As demonstrated above, the extended normative debate over proportionality is infused
with assumptions regarding the practical application of the doctrine but lacks sound
empirical grounding. The current research is a first attempt to empirically and

?2 Jochen von Bernstorff, "Proportionality without Balancing: why Judicial Ad Hoc Balancing in
Unnecessary and Potentially Detrimental to the Realization of Individual and Collective Self
Determination”, in: REASONING RIGHTS; Bernhard Schlink, "Proportionality” in: Michel Rosenfeld and
Andras Sajo (eds.) THE OXFORD HANDBOOK OF COMPARATIVE CONSTITUTIONAL LAw (Oxford, 2012)
718.

% See David Bilchitz "Necessity and Proportionality: Towards a Balanced Approach” in: REASONING
RIGHTS, 41.

** For a very recent exception, see David Kenny, "Proportionality and the Inevitability of the Local: A
Comparative Localist Analysis of Canada and lIreland” AJCL (Forthcoming, 2019), comparing
proportionality in Canada and Ireland, and claiming that local implementation of the tests makes it
dramatically different to the point where practically meaningless to talk about a global doctrine.

% Alec Stone Sweet and Jud Matthews, "Proportionality, Balancing and Global Constitutionalism", 47
COLUMBIA JOURNAL OF TRANSNATIONAL LAW 72, 164 (2008)

*® David Kenny, "Proportionality and the Inevitability of the Local: A Comparative Localist Analysis
of Canada and Ireland™ AJCL (Forthcoming, 2019).
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comparatively analyze the application of the proportionality doctrine in practice across a

considerable number of jurisdictions.?’

The research engages with two levels of comparison: the first level is the comparison
between proportionality in theory and proportionality in practice, focusing on the extent
to which the application of the doctrine follows or deviates from theoretical accounts.
This comparison can serve to evaluate the extent to which the normative debate over
proportionality is aligned with or disconnected from the actual practice of

proportionality.

The second level is the comparison of the practice of proportionality between
jurisdictions. Locating and characterizing variance in the application of the doctrine can
help expose some of the forces effecting the application of the doctrine which have not
been accounted for in the literature. In addition, the comparative perspective can expand
the theoretical imagination regarding the potential application of the doctrine and reveal
what specific jurisdictions may have to offer in terms of effective engagement with the

doctrine, as well as shine a light on common shortcomings.

The particular focus in this paper is on the function of the doctrine's internal mechanism,
namely the relationship and division of labor between the subtests and the function of the
multi-stage doctrine as a whole. At the quantitative level, this translates into the role each
stage plays in justifying the result, particularly with regard to justifying the striking down
of means. At the qualitative level, this includes the understanding of the content that has
been introduced into the individual tests, the courts' engagement with each stage and its

contribution to the final outcome.

The research was designed as a combination of quantitative and qualitative comparative
analysis. This mixed methodological approach was chosen in order to accommodate both
the need for meaningful engagement with the substance of the decisions in order to
capture the rich context of the application of proportionality, and the benefits of

%’ For an empirical analyses of proportionality in a single jurisdiction (Canada), see L.E Trakman, W.
Cole-Hamilton & S. Gatien "R v. Oakes 1986-1998: Back to the Drawing Board" (1998) 36 O.H.L.J.
83; For a comparison of three jurisdictions, Canada, Germany and South Africa, that does not strictly
follow the proportionality doctrine but rather justifications for striking down measures more broadly,
see NIELS PETERSEN, PROPORTIONALITY AND JUDICIAL ACTIVISM (Cambridge: Cambridge University
Press 2017); For a qualitative comparison of the application of the doctrine in two jurisdictions, see
David Kenny, "Proportionality and the Inevitability of the Local: A Comparative Localist Analysis of
Canada and Ireland" AJCL (Forthcoming, 2019); Dieter Grimm, ‘Proportionality in Canadian and
German Constitutional Jurisprudence’ (2007) 57 U. Tor L.J. 383.
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quantifiable and comparable measures as a basis for systemic comparative analysis. The
result is a combination of quantitative measures, contextualized and nuanced with
qualitative insights, producing a comparable and systemic description of the judicial
practice.

The analysis draws on a database of proportionality cases from apex courts, some
specialized constitutional courts and some supreme courts, in six jurisdictions: Canada,
Germany, Israel, Poland, South Africa and India. The first five are countries in which
proportionality is a dominant constitutional principle, but diverse in terms of political
backgrounds, democratic histories and legal cultures, including both old democracies and
new post-communist democracies, as well as western and non-western countries. We
have also chosen to include India, a country that appears to be in the process of adopting
the proportionality framework. Although the Indian Supreme Court has not yet officially
embraced proportionality as the general doctrine for adjudicating cases of right
limitation, its method of analysis mirrors that of proportionality analysis, and the court
has recently adopted the proportionality framework in the specific context of the right to
privacy.”® The practice of limitation analysis in India provides an illuminating reference

point for contrast and comparison.

In each country, a case law database was created by a local researcher.” In Germany,
Israel and India the cases were selected in a two stage process: first a textual search was
conducted on the relevant case law database within a limited timeframe. In the case of
Israel and Germany the search was for the term proportionality and its conjugations, and
in India the search was for specific constitutional rights articles. The resulting cases were
then read and screened for those fulfilling the criteria of application of the

proportionality framework, or limitation analysis more broadly in India.*® In Canada,

?® See Justice Puttaswamy v. Union of India (September 26™, 2018). Generally, see Aparna Chandra,
Limitation Analysis in Indian Case Law (August, 2018, on file with author); Abhinav Chandrachud,
‘Wednesbury Reformulated: Proportionality and the Supreme Court of India’ (2013) 13(1) OUCLJ
191; Ashish Chugh, ‘Is the Supreme Court Disproportionately Applying the Proportionality Principle?’
(2004) 8 SCC (J) 33.

* In Canada, by Lorian Hardcastle; In Germany by Andrej Lang; In India by Aparna Chandra; In
Israel by Talya Steiner; In Poland by Anna Slezdinska-Simon; and in South Africa by Richard Stacey.
*® The German sample began with a search of FCC First or the Second Senate decisions (eight judges
as opposed to Chamber decisions with only three judges) that contain a variation of the term
“proportionality” in German, as well as the German terms “UbermaB” and “Untermaf”, which are
sometimes used synonymously with proportionality, in the 2000-2012 timeframe. The 368 results of
the search were then read to locate those which applied the proportionality doctrine. FCC chamber
decisions were excluded, due to the combination of their vast quantity and their limited decision-
making authority.
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Poland and South Africa the cases were selected based on a case-by-case evaluation of
all cases handed down in the relevant timeframe to locate those that qualify for the
criteria of applying the proportionality framework.*" The specific timeframe was tailored
per-country, primarily based on the overall volume of decisions given by the court. Thus,
for courts with a low annual volume, such as Canada and South Africa, the timeframe
chosen was quite long, encompassing all cases of application of proportionality since the
adoption of the framework in 1986 and 1995 respectfully. However, in courts with a high
annual volume, including Israel, India, Germany and Poland, the selected timespan was

shorter (between 4 and 18 years), focusing on the more recent period.

The cases included in the database were then coded for the subject matter and rights
invoked, as well as the outcome of each of the stages of the proportionality analysis and
the final outcome.®® The cases were also qualitatively analyzed based on a common
questionnaire, covering the formulation of the tests and the way in which each stage of

The Israeli sample began with a search of the "Nevo" database for the term "proportional” (>n1n),
including morphological conjugations in the 2006-2015 timeframe. The 2,698 results were reviewed
individually to locate those in which the outcome was based upon multi-stage proportionality analysis.
Since the Indian case law has not officially adopted the proportionality doctrine, the Indian sample is
comprised of all cases where the Supreme Court analyzed whether there has been a limitation of one of
the three most important fundamental rights: the right to equality (Article 14), fundamental freedoms
(Article 19) and life and personal liberty (Article 21), and if found to be limited, whether the limitation
was valid. The cases were selected using a combination of two complementary selection methods,
meant to create an overall representative portrait of Indian Supreme Court limitation analysis. The
database includes all Constitution Bench (5 or more judges) decisions regarding these rights from the
years 2004-2013 (21 decisions out of 89 constitutional bench decisions in this time period), and all
decisions regarding these rights regardless of bench size from the years 2014-2016 (77 decisions out of
the 506 cases tagged as relating to these rights in the case reporter Supreme Court Cases). This twin
method was employed because while Constitution Bench decisions hold the highest precedential value
as to the constitutional requirements of a rights analysis, the smaller bench decisions represent the more
“run of the mill” fundamental rights cases, and therefore showcase how the Court conducts rights
analysis more generally.

*! The Canadian sample includes all Supreme Court cases conducted a proportionality analysis since
the R v Oakes in 1986 until the end of 2017, not including cases in which the courts borrows from the
Oakes test but do not apply the test in the same manner (i.e. in the adjudication of aboriginal rights or
claims under human rights laws). The dataset was arrived at by reading the headnote of all Supreme
Court of Canada cases (2,688) from the Court’s official website during this 31-year period to determine
which involved the adjudication of a charter right and the application of the Oakes test.

The Polish sample includes all judgments rendered in the time period of 2010-2015 in which the
Constitutional Tribunal applied the proportionality test as part of its decision, either using the word
“proportionality” (or its modalities) or explicitly referred to the general limitation clause (Article 31(3)
of the Constitution). The selection of the cases was based on a case-by-case study of all judgments in
the defined timeframe (329 cases).

The South African sample includes all Supreme Court cases in which the court both found that some
government conduct limited constitutional rights and went on to consider whether the limitation was
justifiable in terms of section 33 of the interim Constitution or section 36 of the 1996 Constitution,
beginning with the S v Makwanyane decision of 1995. The sample was reached based on an initial
reading of all decisions (703) handed down by the Constitutional Court in the relevant time period.

%2 The coding was based on the majority of justices on the panel. Aggregating for majority of justices,
as well as stage in which there were multiple decisions.
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the analysis was applied, as well as general themes such as burden of proof and

introduction of evidence.

Overall, the database includes 745 decisions, ranging from 98 to 172 cases per
jurisdiction. Table 1 below presents the number of cases and their timeframe per

jurisdiction.

Table 1: Aspects of the Case Sample in the Database per Jurisdiction

Court Number | Number of Failure Cases Years
of cases | (Measure Struck Down)
Supreme court of Canada 172 80 (46.5%) 1986-2017
(31 years)
Constitutional Court of 100 82 (82%) 1995-2017
South Africa (22 years)
Supreme Court of Israel 161 43 (27%) 2006-2015
(10 years)
Federal Constitutional Court | 114 58 (51%) 2000-2017
of Germany (18 years)
Constitutional Tribunal of 100 59 (59%) 2010-2015
Poland (4.5 years)
Supreme Court of India 98 55 (56%) 2004-2016
(13 years)
Total 745

Findings

This paper will focus on two central findings: the significance of the threshold stages of
worthy purpose and suitability, and the relationship between the last two tests of

necessity and strict proportionality.
The Significance of the Threshold Stages: Worthy Purpose and Suitability

As mentioned above, the first two stages of the doctrine are considered threshold stages
that only rarely result in failure, and therefore primarily function as defining the relevant

elements at play and setting the stage for the subsequent analysis. Given the overall

11
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consensus on the marginality of these stages our expectation would be that these two

stages exhibit very low failure rates across all jurisdictions.

We use the failure rate at each stage out of the overall number of failure cases in which
the analysis resulted in the court striking down a measure as a quantitative indicator for
the centrality of a particular test in the doctrine. Figure 1 below presents the frequency of

failure of measures at the two opening stages per country analyzed.

Figure 1: Comparative Failure Rates at the Worthy Purpose and Suitability Stages

B Worthy Purpose M Suitability
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India Germany Poland ISouth Africal Israel Canada

Worthy Purpose

The data affirms that in several of the jurisdictions the failure rates at the worthy purpose
stage are low. In Canada and Israel this is the stage with the lowest failure rate (7 and 10
percent respectively), and in Germany the rate is similarly low (9 percent). However, in
South Africa and Poland the failure rate at the worthy purpose stage is surprisingly
significant, amounting in both countries to 22 percent, over a fifth of all failure cases.
India stands out as a distinct outlier, emphasizing a clear difference between analysis that
is strongly rooted in a tradition of reasonableness review, and analysis that has

transitioned to the proportionality standard.

The qualitative analysis sheds some light on the unexpected finding of significant failure
rates at the worthy purpose stage in South Africa and Poland. Despite the similar
quantitative failure rates, we find qualitatively that the two courts demonstrate very
different approaches to this stage: while in South Africa this stage is often explicitly

value oriented and serves to denounce illegitimate goals at the very opening of the

12



Working Paper, December 2018, Do Not Cite

analysis, in Poland a combination of more formalistic requirements have been introduced
into this stage, which emphasize its function as an outlet for striking down measures on a

preliminary basis, so as to avoid the explicit evaluation of the policy content itself.

A unique factor found to contribute to the significant failure rates in South Africa is the
review of apartheid-era legislation. The majority of cases (12 out of the 18.5) in which a
South African measure failed at the worthy purpose stage were cases that reviewed pre-
1994 legislation. In such cases, the judicial review is explicitly targeted towards
delegitimizing the premises underlying legislation from the previous regime, and the
Court emphasizes in its decision that legislation pursuing apartheid-era commitments to
social segregation and differentiation can never provide justification for right
limitations.® In this unique situation, part of the court's core mandate is to critique
legislative goals, and it enjoys the ultimate level of legitimacy in doing so. The South
African case exhibits the rare quality of actually having an external and consensual
measure against which to evaluate the legitimacy of policy goals, and therefor the court
is fully empowered to send an unequivocal message the kind of which is sent by failure

at the worthy purpose test.

Despite being much rarer, such situations can be found in other jurisdictions as well. In
reviewing antique legislation, or in cases in which there has been a significant change in
society or reality, the Court seems to enjoy a high level of legitimacy, allowing it to hold

that the goals and values reflected by the law are no longer considered legitimate.®*

Although the Polish Constitutional Tribunal could be viewed as being positioned
similarly to the South African Constitutional Court in the sense of practicing
constitutional review following a regime change, and although it regularly reviews
Communist-era policy, its approach to this category differs from that of the South

African Court. A significant legacy of the communist-era were limitations of individual

% See, for example: Bhe and Others v Khayelitsha Magistrate and Others 2005 (1) SA 580 (CC);
Moseneke & Others v The Master & Another 2001 (2) SA 18 (CC); National Coalition for Gay and
Lesbian Equality and Another v Minister of Justice and Others 1999 (1) SA 6 (CC).

** In Canada this can be found in the review of very old criminal offences, as well as in the context of
sexual orientation in which social change positioned the court as capable of affirming the lack of all
worthy purpose. R v Zundel [1992] 2 SCR 713; R v Daviault [1994]; Vriend v Alberta, [1998] 1 SCR
493; Canada v Hislop [2007] SCC 10. In Germany such cases can be found in the areas of family law
and professional conduct, with regard to legislation seeking to protect antiquated moral standards or
outdated professional rules. See: BVerfGE 7, 377 at 410ff; BVerfGE 25, 1 at 12; BVerfGE 39, 210 at
225; BVerfGE 36, 146. In India this can be found with regard to colonial-era legislation or other very
old legislation. See: John Vallamattom v Union of India, (2003) 6 SCC 611; Malpe Vishwanath
Acharya v State of Maharashtra (1998) 2 SCC 1.
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rights in executive acts, internal circulars or instructions, often issued without statutory
authorization and without official publication. One of the central tools with which the
Tribunal deals with this communist legacy is through the principle of "rule of law",
requiring that limitations of fundamental rights be explicitly enshrined in statue.*® Such
cases most often do not even reach the worthy purpose stage, since they fail to meet this

preliminary, formal requirement.*

Several other factors, if so, contribute to the significant failure rate at the worthy purpose
stage in Poland. One such factor is the text of the limitation clause in the Polish
constitution. Article 31(3) of the Polish Constitution contains a closed list of
constitutional values that can be considered as legitimate grounds for limitations of
constitutional rights or freedoms. The catalogue includes: security of the state; public
order; natural environment; health; public morals; and constitutional rights and freedoms
of other persons. While in other jurisdictions the question of whether the particular goal
promoted by the policy is worthy is an open-ended question to be filled with content by
the Court in light of constitutional values, the Polish Constitutional Tribunal has a more
formal process of reviewing at the worthy purpose stage whether the goal pursued by the
legislature fits one of the enumerated goals of Article 31(3), regardless of whether the
goal might be a legitimate goal in and of itself. Although in most cases the Tribunal
interprets the listed goals quite broadly and thereby manages to include most public
interests under one of them, this structure of the limitation clause does lead the Tribunal
at times to fail a measure at the worthy purpose test since it fails to meet one of the

enumerated goals, without making a confrontational statement that the legislature's goals

% Case no. P 2/87 (admission to medical schools); Case no. K 25/97; Case no. U 1/86.

*® Such cases were not included in the Polish Database, since its focus was on the courts engagement
with proportionality. However, in the process of establishing the database data was collected on this
point, pointing to the existence of 9 cases in the year 2013 alone (13 percent of all judgements handed
down that year) in which the Tribunal reviewed normative acts issued by the executive without
required statutory authorization, 7 of which concerned limitations of constitutional rights. See Case no.
K 38/12 (lack of statutory regulation determining conditions for admission to public kindergartens and
schools); Case no. U 2/11 (ministerial regulation determining conditions of medical examination of
persons accused or suspected of crime); Case no. K 11/12 (lack of statutory regulation determining
conditions of use of force by prison guards and functionaries of the Government Protection Office);
Case no. P 53/11 (statutory authorization to determine payment for annual leave and cash equivalent
for the period of unused leave); Case no. U 5/12 (ministerial regulation determining conditions of
exercising the profession of medical physicist); Case no. K 35/12 (statutory authorization to determine
conditions and method of evaluation, classification and promotion of school children and conditions of
school examinations); Case no. U 7/12 (ministerial regulation determining conditions for detention of
migrants).
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are per se illegitimate. This type of outcome is more formalistically anchored in the

constitutional text, and therefore its rhetoric is much less explicitly value-based.*’

This practice of finding the goal pursued not fit the goals enumerated in the constitution,
even though it is not necessarily an illegitimate goal, can be found in India as well.
Avrticle 19 of the Indian constitution includes six fundamental freedoms, including the
rights to free speech and expression, peaceful assembly, association, movement,
residence, and professional occupation. Each of these rights has its own specific
limitation provision, stating that the State can impose “reasonable restrictions” on the
right in order to meet specifically listed goals, which differ from right to right.*® When
analyzing rights limitation under Article 19, the Court begins by investigating whether
the state action furthers a specified goal in the relevant limitation clause associated with
that right. In several cases the Court held that the grounds for a right limitation, while not
necessarily an illegitimate goal per se, did not match any of the expressly stated grounds

for limiting the particular right.*

Additional failures at the worthy purpose stage in Poland concerned situations in which
rights-restricting-legislation completely failed to provide any legal outlet or remedy for
the individuals to whom the law applied, and the court held that such complete denial of
rights without any procedural opening could not be justified by any worthy purpose.*’
Finally, the Polish tribunal has at times introduced the principle of specificity in
legislative language as a requirement at the worthy purpose stage. Thus, the tribunal has

held that vagueness in the wording of the law does not allow it to precisely ascertain the

%7 See, for example: Case no. K 9/11 (electoral code); Case no. K 26/96 and Case no. K 14/12 (abortion
cases).

% Constitution of India, art. 19(2)- 19(6).

* See for example: Ramesh Thapar v State of Madras AIR 1950 SC 124, a law regulating the
circulation, sale and distribution of documents, which was sought to be justified on the ground of
securing ‘public safety’ or maintaining ‘public order.” Since neither were expressly stated grounds for
limiting the freedom of speech, the Court found the impugned measure invalid. Another example is
State of Karnataka v Associated Management of (Government Recognised-Unaided-English Medium)
Primary and Secondary Schools (2014) 9 SCC 485, involving the State mandating educating a child
only in her mother tongue in primary and early secondary schooling, for the sake of protecting local
languages and cultures, “in the larger interest of the nation.” The Court held that the measure, however
necessary or important, did not relate to any of the specified grounds for limiting freedom of speech,
and was therefore invalid. Also see Shreya Singhal v. Union of India (2015) 5 SCC 1.

*Case no. SK 48/13 (dismissal from service; right to payment in lieu of holiday days); Case no. P
33/12 (possibility of denial of fatherhood after death of child); Case no. SK 22/11 (rejection of the
cassation without the letter of formal notice); Case no. K 25/11 (communication between a person in a
temporary arrest and the defense lawyer); Case no. K 21/11 (access to a court in disciplinary
matters); Case no. SK 20/11 (appeal against a decision of a court of second instance on the
reimbursement of costs of legal aid).
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legislative goal, thus preventing the ability to evaluate whether it meets one of the
enumerated goals.** These two additional practices of the Polish Tribunal similarly
reflect a relatively formalistic, or rule-like approach to the worthy purpose test, pointing
to flaws in the legislative design that deem the legislation unworthy on a preliminary

basis.

The low failure rates at the worthy purpose stage in Israel, Germany and Canada
generally correspond to the expectation in the literature. The qualitative analysis reveals
that in a large portion of cases in these countries the scrutinized policy unquestionably
promotes a legitimate purpose and the judicial analysis at this stage is therefore
justifiably brief. In a subset of cases, however, the legitimacy of the policy goal is far
from obvious. In such cases, the constitutional and supreme courts overwhelmingly
chose to avoid failing the measure at the worthy purpose test, by using different

avoidance tactics.

In Germany, for example, the Federal Constitutional Court will at times use this stage to
weed out particular purposes as unworthy, while still passing the measure at this stage
because it can still be based on a different, worthy, purpose. Thus, although failing in
only 5 percent, the Court has pointed out an unworthy purpose in 21 percent, a practice
which almost always leads to striking down the measure later on.*? In Israel, difficulties
with the policy goal will at times be pointed out at the worthy purpose stage, but instead
of coming to a determination on the matter the stage will be passed despite the problems
that have arose, or be left undecided considering the failure at a later stage. Thus,
although only 10 percent of failure cases failed the worthy purpose stage in Israel, in an
additional 12 percent of cases such "negative signaling™ appeared at the worthy purpose

stage, subsequently ending in failure.** Interestingly, this phenomena of avoidance of

*! See, for example: Case no. K 26/96 and Case no. K 14/12 (abortion cases).

2 BVerfGE 102, 197 at 215; BVerfGE 103, 1 at 12-14; BVerfGE 104, 357 at 365-67; BVerfGE 115,
276 at 307-08; BVerfGE 128, 226 at 259; BVerfGE 135, 90 at 119. In 84% of the cases in Germany
(16 of 19) in which a single goal was struck down and upheld on another goal, the policy was
ultimately struck down.

* See, for example: HCJ 7146/12 Neget Adam v. Knesset (September 16, 2013, unpublished); HCJ
7385/13 Eitan Israel Migration Policy v. Government of Israel (September 22, 2014, unpublished);.
HCJ 616/11 Students Association of Israel v. Government of Israel (May 25, 2014, unpublished).
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sensitive questions topics at the worthy purpose stage exists in South Africa and Poland

as well, despite the significant failure rates there.**

Meaning, the extremely low failure rates at the worthy purpose stage are not conclusive
evidence that rights-restrictions caused by the pursuing of problematic goals is
exceptionally rare. At least partially, the low failure rates reflect choices made by courts
not to engage with the question of legitimate purpose directly. In some of such cases the
discussion at this stage is used to build up towards a failure at a later stage, while in
others cases the court ultimately upholds the reviewed measure, without engaging with
the question of the legitimacy of the goal, ignoring issues that arguably are worthy of

debate.*
Suitability

The significant failure rates at the suitability stage are highly surprising. In all countries
except for Germany this stage plays a significant role in justifying the failure of
measures: 19 percent of the failure cases in Poland include a failure at the suitability
stage, 30 percent in South Africa, and 32 percent in both Canada and Israel. Again India
stands out as an outlier, with the rational nexus inquiry playing the most dominant role in

justifying failures, with 68 percent of all failure cases failing this stage.

Qualitatively, we find that the unexpected levels of failure at the suitability stage are a
result of a combination of causes. First, there are indeed cases in which the reviewed
policy fails the test of rationality at the most basic level — using a common sense
approach the court concludes that the means do not promote the goal, and perhaps even

*In South Africa this can be found with regard to legislation introduced by the current government,
rather than the previous regime whose motives are easier to critique, see: United Democratic Movement
v President of the Republic of South Africa and Others (No 2) 2003 (1) SA 495 (CC), 2002 (11) BCLR
1179 (CC); Glenister v President of the Republic of South Africa & Others 2009 (1) SA 287 (CC);
2009 (2) BCLR 136 (CC). In Poland avoidance at the worthy purpose test can be found in cases raising
sensitive political issues, such as ban on communist symbols and the treatment of those involved in the
communist regime, and the differentiation between political revenge and necessary protection of the
new constitutional order. Case no. K 11/10 (totalitarian symbols ban); Case no. K 6/09 (old-age
pension benefits for former security officers); Case no. K. 24/98 (lustration).

® In Germany see BVerfGE 135, 126; In Israel see HCJ 7052/03 Adalah Legal Centre for Arab
Minority Rights v. Minister of Interior [2006] IsrSC 61(2) 202; HCJ 1213/10 Eyal Nir v. Knesset
Chairman [2012] ; HCJ 2311/11 Sabach v. Knesset (September 17, 2014, unpublished); HCJ 3166/14
Guttman v. Attorney General (March 12, 2015, unpublished). In Poland see K 11/10 (totalitarian
symbols ban). the measure was struck down at the balancing stage, focusing on lack of legal certainty
regarding how specific elements would be interpreted, without dealing with what the actual goal was
and whether it was a worthy limitation of speech; the insult of the president case, again not discussing
whether there was a goal that could limit speech.
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achieve the opposite.*® In addition, several of the failures at the suitability stage can be
categorized as "spillovers” from the worthy purpose stage, reflecting the unwillingness
of the court to tackle an unworthy purpose head on. Instead, the court may use a claim of
lack of suitability as a method for indirectly exposing the insincerity of the presented
goal or proving its illegitimate nature.*” Finally, in practice the suitability stage has often
been interpreted to include the idea of extreme overbreadth. This increases the scope of
cases failing under this stage to include policies so broad that they cannot be found to
meet the basic standard of being rationally connected to the policy goal as pronounced,

although this could be considered to fall under the necessity test.*

These qualitative insights into the nature of failures at the suitability test help clarify the
function this stage fills in practice, and establish the suitability stage as an intermediate
stage between worthy purpose and necessity, catching cases that "fell through” the
worthy purpose test on the one hand, and cases that are so grossly overbroad they fail

even before reaching the more refined less-restrictive means test on the other hand.

The implicit meaning of this finding, however, seems to be that the function that this
stage is meant to fill by definition — investigating whether the rights-restricting means

can indeed significantly promote the goal and therefore at least potentially justify a

* In Israel see: HCJ 2355/98 Stamka v. Minister of Interior [1999] IsrSC 53(2) 728; AAA 4614/05
State of Israel v. Oren [2006] 61(1) 211. In Poland see Case no. K 12/14 (conscience clause); Case no.
SK 14/13 (costs of legal representation in cassation proceedings); Case no. P 15/12 (real estate and
mortgage division). In South Africa see Lawyers for Human Rights & Another v Minister of Home
Affairs 2004 (4) SA 125 (CC);.

*In Israel see for example: HCJ 4264/02 Ibillin Breeders Partnership v. lbillin Local Council
(December 12, 2006, unpublished); HCJ 1030/99 MK Haim Oron v. Knesset Chairman [2002] IsrSC
56(3) 640; HCJ 616/11 Students Association of Israel v. Government of Israel (May 25, 2014,
unpublished). In Germany see BVerfGE 17, 306. In Poland see Cases no. K 14/13 (access to
documentation produced by internal auditors in the course of audit), and SK 7/11 (family benefits). In
South Africa see TeLarbi-Odam and Others v MEC for Education (North-West Province) and Others
1998 (1) SA 745; Minister of Home Affairs & Another v Fourie & Another 2006 (1) SA 524 (CC),
2006 (3) BCLR 355 (CC). In India see: Harsora v Harsora (2016) 10 SCC 165.

More broadly, on rationality as a technique for smoking out illegitimate motives, see Elana Kagen,
"Private Speech, Public Purpose: The Role of Governmental Motive in First Amendment Doctrine", 63
THE UNIVERSITY OF CHICAGO LAwW REVIEW 413 (1996) ; Wojciech Sadurski, "Searching for Illicit
Motives", SYDNEY LAW SCHOOL LEGAL STUDIES RESEARCH PAPER 14/61 (2014) ;Richard Fallon,
"Constitutionally Forbidden Legislative Intent”, 130 HARVARD LAw ReVIEw 523 (2016); David
Kenny, "Proportionality and the Inevitability of the Local: A Comparative Localist Analysis of Canada
and Ireland" AJCL (Forthcoming, 2019).

*® In South Africa see for example: Case v Minister of Safety and Security; Twee Jonge Gezellen (Pty)
Ltd & Another v Land and Agricultural Development Bank of South Africa t/a The Land Bank &
Another 2011 (3) SA 1 (CC). In Poland see the Supreme Chamber of Control case; in Germany see
BVerfGE 17, 306; BVerfGE 55, 159; BVerfGE 100, 59; BVerfGE 79, 256. In India see Shree
Bhagwati Steel Rolling Mills v Commission of Central Excise (2016) 3 SCC 643; Ashoka Kumar
Thakur v Union of India (2008) 6 SCC 1.
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limitation of rights — isn't meaningfully engaged with. Despite the relatively high failure
rates at this stage, courts seem to generally refrain from enquiring after evidence to
support the claim regarding the policy's capability to effectively promote the goal,
instead accepting statements made by policy makers as is, even when it seems that their
reasoning could perhaps be challenged. In Poland and India there is a presumption of
constitutionality at this stage, thus explicitly imposing the burden on the plaintiff to
prove the means unsuitable.*® In addition, in Poland and Germany, by definition, the
perspective of this test is ex ante — testing whether at the time of the creation the policy a
reasonable legislature could have found a rational connection, and therefore the question

of the actual effects of the law in practice are considered beyond the scope of this test.*

The South African case law seems to present a partial exception, in its relatively
heightened tendency to require actual evidence of effectivity, particularly in review of
policy in place for a significant amount of time, where evidence on its effectivity may be
expected.”® A number of similar examples can be found in the Israeli jurisprudence as
well, in which evidence on effectivity was engaged with at the suitability stage,®

although this is not necessarily the standard in all cases.*®

* A classic example of the impact of the presumption of constitutionality in India is the case
concerning the constitutionality of the death penalty. In Bachan Singh v State of Punjab AIR 1980 SC
898, the majority opinion held that given the presumption of constitutionality, it was on those
challenging the death penalty to show that it serves no valid penal purpose and is therefore
unreasonable. Since empirical evidence as well as theoretical opinion is divided on the question of
whether the death penalty serves the function of deterrence, the Court held that the burden had not been
discharged by the petitioners and therefore, the death penalty was constitutional.

%0 BVerfGE 30, 250 at 263; BVerfGE 39, 210 at 230; BVerfGE 30, 250 at 263; BVerfGE 118, 1 at 24;
BVerfGE 67, 157 at 175; BVerfGE 25, 1 at 13; BVerfGE 30, 250 at 263. See also BVerfGE 50, 290 at
331-32; BVerfGE 113, 167 at 234; BVerfGE 123, 186 at 242.

>! See for example: Teddy Bear Clinic for Abused Children and Another v Minister of Justice and
Constitutional Development & Another 2014 (2) SA 168 (CC); Sandu - South African National
Defence Union 1999 (4) SA 469 (CC); De Lange v Smuts NO 1998 (3) SA 785 (CC), 1998 (7) BCLR
779 (CC); S v Makwanyane & Another 1995 (3) SA 391 (CC).

>2 See for example: HCJ 6298/07 Ressler v. Knesset (February 21, 2012, unpublished); HCJ 1877/14
The Movement for Quality Government v. Knesset (September 12, 2017, unpublished); HCJ 4542/02
Kav Laoved v. Government of Israel [2006] IsrSC 61(1) 346; HCJ 7146/12 Neget Adam v. Knesset
(September 16, 2013, unpublished).

> In Israel, see HCJ 2605/05 Academic Center of Law and Business v. Minister of Finance [2009]
IsrSC 63(2) 545; HCJ 2150/07 Abu Safiyeh v. Minister of Defense [2009] IsrSC 63(3) 331; HCJ
3969/06 Dir Samet Village Council v. Commander of IDF in the West Bank (October 22, 2009,
unpublished). In addition, ongoing reluctance to require evidence on the effectivity of house
demolitions for deterrence of terrorism, CJ 2006/97 Ghanimat v. IDF Central Command [1997] IsrSC
51(2) 651. See also HCJ 7040/15 Hamad v. Commander of IDF in the West Bank (November 12, 2015,
unpublished), Justice Solberg, at para. 1. Although recent statement that evidence will be required in
the future: HCJ 8091/14 Centre for the Defence of the Individual v. Minister of Defence (December 31,
2014, unpublished).
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Threshold Stages and Termination Rates

A complementary guantitative measure is the rate of termination of the analysis after a
failure at each stage. While the failure rates in Figure 1 measure the extent to which the
two threshold tests take part in justifying the failing of the measure, the termination rates
in Figure 2 show whether failure at these stages are in themselves sufficient to justify the
final outcome, or whether the measure needs to fail an additional subtest to support this
finding. This measure sheds further light on the role played by the worthy purpose and
suitability tests in the overall structure of limitation analysis.

Figure 2: Comparative Termination Rates at Worthy Purpose and Suitability™
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At the theoretical level, the different stages are all requirements of proportionality, and
therefore a failure at one of the stages by definition should bring the analysis to an end.
Figure 2 shows that the termination rates at the worthy purpose test are relatively high in
South Africa, Poland and Germany. Meaning, finding the reviewed policy to fail the
worthy purpose requirement is considered a blow significant enough for the analysis to
come to an end. Moreover, the failure at the preliminary worthy purpose stage may be
shaped deliberately for the sake of avoiding substantial limitation analysis, as has been
demonstrated in some cases in Poland. Although the termination rate is not 100 percent,
these finding supports the conclusion that this stages is viewed as a significant
component in South African and Polish jurisprudence. In Israel and Canada in contrast,

the termination rate at the worthy purpose test is surprisingly low, demonstrating that this

>* Considering that limitation analysis in India does not currently follow the structured proportionality
framework, the analysis in India is not expected a specific order and terminate after a failure, and
therefore India is not included in the termination rate measure.
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stage does not carry independent standing in these countries and requires a combination
with at least one additional failure. Germany is unique, in the sense that failures at the
worthy purpose are extremely rare, but to the extent that they occur they are considered
sufficient.

As for the suitability test, Figure 2 shows that in all jurisdictions the courts
overwhelmingly tend to continue their analysis after failure. The numbers are especially
telling with regard to Israel and Canada: While roughly one third of the cases that fail the
proportionality test include a failure at the suitability stage, the Israeli and the Canadian
Supreme Court virtually never rely exclusively on the suitability test to strike down a
law. Hence, the guantitative analysis shows that failures at the suitability stage are not
considered to suffice to justify a judgment of disproportionality, and is hardly ever

dispositive of a case on its own.

The low termination rates at the suitability stage strengthen the observations made
above, regarding the nature of failures as the suitability stage. For one, they support the
existence of some blurring between the suitability and necessity stages, both being based
on a finding of overbreadth, will often lead to continuation of the analysis past the
suitability stage, to make the point of overbreadth at the necessity stage as well, thus
concluding that the overbreadth not only undermines the connection of the means to the
goal, but also does not constitute a less-restricting means. An addition possibility is that
courts may tend to continue the analysis after failure at the suitability stage since the
necessity stage allows the court to frame its conclusion in a positive manner: although
the measure as currently designed is being struck down, but an alternative, less-
restricting formulation would be considering proportional. Continuing to the necessity
stage can give the court some power over framing what the reaction should be and how

the policy should be redesigned.

In evaluating the role played by both the worthy purpose and suitability stages within the
proportionality framework, the contrast to India is illuminating. India, as detailed above,
has not yet comprehensively adopted the proportionality framework, although it has

stated that its analysis mirrors the elements of proportionality analysis.> The quantitative

> See eg, Om Kumar v Union of India (2001) 2 SCC 386; Indian Airlines Ltd v Prabha D. Kanan
(2006) 11 SCC 67; Teri Oat Estates (P) Ltd v UT, Chandigarh (2004) 2 SCC 130; Sahara India Real
Estate Corporation Ltd v SEBI (2012) 10 SCC 603; MP Housing and Infrastructure Development
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data demonstrates that the justification of failures in India is dominated by the elements
of worthy purpose and rational nexus, with failure rates of 55 and 68 percent
respectively, while narrow tailoring and balancing considerations serve strictly as
additional justifications rather than independent bases for failure. One possible
explanation that may account for part of this significant difference is that the Indian
Supreme Court may be dealing with objectively a higher proportion of cases lacking a
worthy purpose or basic rationality in comparison to the other countries analyzed in this
study. An alternative or complementary explanation may be that the Indian Supreme
Court, coming from a UK based tradition of Wednesbury reasonableness standard of
review in which scrutiny of purpose and rationality of the means are the core of the
analysis, has a higher comfort level critically engaging with these tests and framing
failures in these terms. An expectation may be that with the adoption of a more
formalized structure of proportionality analysis, decisions which previously might have
been framed in terms of failure at worthy purpose and rational nexus might begin to shift

towards necessity and balancing type of reasoning.
The Division of Labor between Necessity and Strict Proportionality

As described above, the majority of the literature on proportionality focuses on the final,
balancing stage, and treats this stage of the analysis as the core element of the doctrine.
However, an alternate model of proportionality has been pointed out to exist, in which
the core element is the necessity test, and different justifications have been brought for
the advantages of one relative to the other model.>® Overall, though, the approaches all

seem to present a binary choice between one test and the other.

Our findings regarding Canada and Germany support the identification of two distinct
models discussed in the literature. However, they also expose the existence of a third,
previously unrecognized model which includes significant use of both the necessity test
and the strict proportionality test, jointly. Figure 3 below presents the failure rates at the

necessity and strict proportionality stages for each of the six countries analyzed.

Board v B S S Parihar (2015) 14 SCC 130; Modern Dental College and Research Centre v State of
Madhya Pradesh (2016) 7 SCC 353.

*® Julian Rivers, "Proportionality and Variable Intensity of Review", 65 CAMBRIDGE LAW JOURNAL
174 (2006); Alison Young, Proportionality is Dead: Long Live Proportionality!, in: Grant Huscroft,
Bradley W. Miller and Gregoire Webber (eds.),PROPORTIONALITY AND THE RULE OF LAW: RIGHTS,
JUSTIFICATION, REASONING 43 (Cambridge University Press, 2014).
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The German data indeed demonstrates that as expected, the majority of failure decisions
(86 percent) include failure at the stage of proportionality in the strict sense, and in 65.5
percent of failure cases this is the sole basis for failure. The necessity stage does not play
a significant role in these decisions, with only 14 percent of the failure cases including a
failure at that stage. In contrast, in Canada the vast majority (95 percent) of failure
decisions include a failure at the less impairing means test, whereas the proportionality in
the strict sense stage played a significantly lesser role, with only 40 percent of the failure
cases including a failure at this stage. It seems fair to say that the Supreme Court of
Canada has effectively relegated the strict proportionality test to a residual stage that is

never determinative of the outcome of the proportionality analysis.

Figure 3: Comparative Necessity and strict Proportionality Failure Rates
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In the cases of Germany and Canada the dominance of one of the elements — necessity
or strict proportionality — comes at the expense of the other element. Thus, in Canada,
the centrality of the less impairing means test leads the discussion at the stage of
proportionality in the strict sense to be either non-existent (this stage is not discussed
in 60 percent of the failure cases), or extremely brief and repetitive, serving primarily
as a conclusion of the Court's argument. On the other hand, in the German case law
the necessity stage is skipped entirely in 20 percent or merely glanced over in 25
percent of all cases, and even when it is significantly analyzed it is narrowly
interpreted thus essentially deflecting the discussion to the final stage of strict

proportionality.
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However, an unexpected finding is the existence of an integrated or interim model,
which does not correspond with the two traditionally recognized models. In this third
model both the necessity stage and the stage of proportionality in the strict sense play
significant roles in supporting failure decisions. In the countries that can be seen as
part of this model the failure rate at the necessity stage is significant, ranging from 49
percent in Poland, to 56 percent in South Africa and 73 percent in Israel. However,
this significance does not translate, as it does in Canada, into a marginalization of the
stage of proportionality in the strict sense, but rather the opposite — the necessity
stage, with all its significance, still plays a supporting role vis-a-vis the strict
proportionality test. This stage remains the final accord in the majority of failure
decisions, with 60 percent failure rate in Poland, 62 percent in South Africa and 78

percent failure rate in Israel.

The termination rates further clarify the relationship between the two elements of the
analysis. Figure 2 below measures whether the constitutional and supreme courts in
the countries analyzed terminate their proportionality analysis after a failure at the
necessity stage. It indicates the relative strength of the necessity test by showing to
what extent courts are willing to exclusively base their overall judgment of
disproportionality on a failure at the necessity test without continuing their analysis to
the strict proportionality stage. The data in Figure 2 shows that the Israeli Supreme
Court, the South African Constitutional Court, and the Polish Constitutional Tribunal
rarely terminate their proportionality analysis after they deemed a measure to fail the
necessity test (Poland: 10%, South Africa: 11%, Israel: 17%). Instead, they typically
continue their analysis on to the strict proportionality test. This practice is contrasted
by the approach of the Canadian Supreme Court in which the necessity test is
generally dispositive of the overall proportionality judgment and in which the
proportionality analysis ends in every other case after a failure at the necessity test.
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Figure 4: Termination of Analysis after Failure at the Necessity Stage®’
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At first glance, the data in Figures 3 and 4 might seem paradoxical: On the one hand, the
necessity test forms an important component of the proportionality practice of the courts
in Israel, Poland, and South Africa. If a measure is deemed disproportionate, this finding
will, amongst others, be based on the necessity test at least in every other case (South
Africa: 56%, Poland: 49%), or in almost three out of four cases (Israel: 73%). On the
other hand, a failure at the necessity stage is rarely dispositive of the overall judgment of
disproportionality (Poland: 10%, South Africa: 11%, Israel: 17%). In other words, the
conclusion that a measure is disproportionate will typically be based jointly on the
necessity test and on the strict proportionality test (and to some extent on the suitability
test).

This finding is significant considering that in the literature, significant failure at the
necessity stage has been viewed as an attempt by the court to avoid explicit value-based
balancing, for legitimacy reasons.®® We find that in Israel, South Africa and Poland
significant use is made of the necessity stage, and it cannot be explained as attempting to
avoid balancing, since these courts choose to engage with balancing voluntarily, even

though doctrinally-speaking they aren't required to.

The qualitative analysis of the dynamic between the stages in these countries
demonstrates that the meaning of this finding may differ in Israel and South Africa as

opposed to Poland. In South Africa and Israel the cases of dual use of both necessity and

>” Considering that limitation analysis in India does not currently follow the structured proportionality
framework, the analysis in India is not expected a specific order and terminate after a failure, and
therefore India is not included in the termination rate measure.

*® Dieter Grimm, "Proportionality in Canadian and German Constitutional Jurisprudence" (2007) 57
UNIVERSITY OF TORONTO LAW JOURNAL 383.
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strict proportionality in justifying failures is generally based on a meaningful
engagement with both stages, thus creating a basis of two separate rationales for these
failures. The necessity stage demonstrates that the chosen policy is excessive and can be
narrow tailored, that alternate measures exist in reference to other areas of law or in
comparative law, or even that the existing policy can be left in place, with no need for
the amendment. Nonetheless, the additional engagement with the balancing stage allows
the court to go beyond a relatively factual evaluation of policy design and policy
alternatives, sharing the value-based underpinnings of its decision.”®

The finding of such an interim model is less surprising in the case of South Africa. It has
been pointed out that the South African Court is known to have adopted what has been
termed a "global™ or "holistic" approach to proportionality analysis, according to which
all elements must be taken into consideration in reaching the outcome. ® The
significance of both the necessity and strict proportionality in justifying a failure
outcome could be seen as coherent with this declared approach, that the analysis should
not be based on a failure at a single element. However, this South African model of
application of proportionality is generally treated as a unique and outlier approach. It has
even been explicitly rejected by Aharon Barak in his treatise,** and therefore the findings

regarding Israel are unexpected, and particularly intriguing.

In contrast, in Poland, the practice of failure at both the necessity and strict
proportionality stages seems to be a reflection of a different dynamic: a significant level
of blurring between these two tests. In a significant number of cases the two stages seem
to be interpreted by the court very similarly. The overall emphasis in Polish
proportionality analysis is on the prohibition of excessiveness. Following this general
idea, the most common type of reasoning pattern includes the court briefly stating at the
necessity stage that the law under review goes beyond necessary to secure the policy

goal, and then goes on to justify this conclusion using language of the strict

> In Israel see, for example: HCJ 8276/05 Adalah Legal Centre for Arab Minority Rights v. Minister of
Defence [2006] IsrSC 62(1) 1; HCJ 4124/00 Yekutieli v. Minister of Religious Affairs [2010] IsrSC
64(1) 142; HCJ 2887/04 Abu Madigam v. Israel Land Administration [2007] IsrSC 62(2) 57; HCJ
7146/12 Neget Adam v. Knesset (September 16, 2013, unpublished); HCJ 2577/04 ElI Khawaja v.
Prime Minister (July 19, 2007, unpublished). Need SA examples.

% Section 36(1) to the constitution; S v Manamela & Another 2000 (3) SA 1 (CC), para 32; S v
Bhulwana; S v Gwadiso 1996 (1) SA 388 (CC) para 18; Stu Woolman and Henk Botha, ‘Limitations’
in Woolman and Bishop (eds) CONSTITUTIONAL LAW OF SOUTH AFRICA (Juta, 2005, 2" edn.) 94.

®' Aharon Barak, PROPORTIONALITY: CONSTITUTIONAL RIGHTS AND THEIR LIMITATIONS (Hebrew
edition page numbers) 172 (Cambridge: Cambridge University Press, 2012)
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proportionality stage, namely that the burden imposed on individual is excessive in
relation to the benefit of the law. Such cases tend to primarily deal with lack of
procedural guarantees or lack of safeguards against administrative abuse. The result
seems to be that the court does not significantly engage with analysis of alternatives at
the necessity stage, and limits its focus on excessiveness at the strict proportionality

stage as well.

Overall, the findings display a significant level of variance between countries with
regard to the application of the last two stages of the doctrine, from models relying
primarily on one or on the other to justify failures (such as Germany and Canada), to
using both in a way that is essentially identical and therefore limits the full potential of
each (Poland), as well as an additive model of using two types of reasoning to ultimately
justify the result (Israel and South Africa). However, the countries do converge in the
sense that it is rare that a policy is struck down solely on the basis of a failure at the strict
proportionality stage, with Germany emerging as an outlier rather than the rule it is often

perceived to be.
Discussion

In the following section we will offer three reflections on the findings presented above,
and the ways in which they challenge some of the basic tenets regarding proportionality

analysis.

The first reflection relates to the interaction between two main characteristics of
proportionality analysis: its sequential nature on the one hand, and the centrality of the
balancing component to proportionality on the other. Although these two elements are
presented in the literature side by side, there is some tension between the two:
emphasizing the sequential nature means viewing every stage as filling a distinct and
meaningful role, while considering the final strict proportionality stage to reflect the
doctrine's essence diminishes the significance of the earlier stages. Since the theoretical
literature on proportionality overwhelmingly emphasizes the importance of the final
stage, this then comes at the expense of the previous stages, which are generally viewed

as merely organizing the analysis for the sake of the final resolution.® Our findings

®> Aharon Barak, PROPORTIONALITY: CONSTITUTIONAL RIGHTS AND THEIR LIMITATIONS (Hebrew
edition page numbers) 425 (Cambridge: Cambridge University Press, 2012); Denise Reaume,
"Limitation on Constitutional Rights: The Logic of Proportionality” (2009) 26 OXFORD LEGAL
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provide a more nuanced account of each of these characteristics separately, as well as the

relationship between them.

The German practice clearly leans towards the centrality of the final strict proportionality
stage, at the expense of significant engagement with the earlier stages of the analysis.
This practice indeed raises doubts regarding the real significance of the doctrine being
made up of four different subtests. In many cases the FCC tends to pass the reviewed
measure through the different stages with little analysis, particularly at the suitability and

necessity stages, which are skipped entirely in approximately one quarter of cases.

Surprisingly however, in the jurisdictions other than Germany the majority of failures are
not based solely on a failure at the strict proportionality stage. This does not mean,
however, that the strict proportionality stage is not central to proportionality in these
jurisdictions: its significance is reflected in the strong tendency to continue the analysis
to the final stage, which is exhibited in all countries with the exception of Canada. This
finding generates the possibility of a new understanding of balancing's centrality to
proportionality, not as the sole basis of justification, but rather as the ultimate "finishing
accord" for the analysis, without which the outcome is not fully justified. This refined
definition of balancing's centrality does not diminish the role of the previous stages, and
does not erode the significance of the sequential structure. The nature of balancing itself
is then also subsequently altered: rather than balancing standing independently after all
preliminary questions have been cleared away,® balancing is actually often a concluding
exercise, drawing heavily upon the flaws that have been previously located throughout

the stages of the analysis.*

The doctrine's sequential structure also gains a new and refined meaning in light of the
findings. Contrary to the theoretical conceptualization, in reality the stages often do not
function separately: interactions take place between the stages and some blurring
between them occurs. Thus, the suitability stage plays a supporting role to the question
of worthy purpose; the investigation of overbreadth overlaps between suitability and

necessity; necessity and strict proportionality can both involve evaluation of alternatives

RESEARCH PAPER SERIES 1; Stavros Tsakyrakis, "Proportionality: An Assault on Human Rights? A
Rejoinder to Madhav Khosla" 8 ICON 307, 308-309 (2010).

® Alec Stone Sweet and Jud Matthews, "Proportionality, Balancing and Global Constitutionalism", 47
COLUMBIA JOURNAL OF TRANSNATIONAL LAW 72, 76 (2008); Reaume, ibid.

* And see Mattias Kumm, "The Idea of Socratic Contestation and the Right to Justification: The Point
of Rights Based Proportionality Review", 4 LAwW & ETHICS OF HUMAN RIGHTS (2010) 142;
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and the idea of excessiveness; and the analysis does not tend to come to a stop mid-way
after a single failure, but rather subsequent stages are still engaged with to further
support the outcome. These practices point to a more holistic application of the doctrine:
rather than analyzing each stage independently, bringing it to resolution and then moving
it aside, each stage adds a perspective that feeds into the remaining analysis, so that
analytical work done in one stage can be carried over and be resolved at a subsequent

stage.

This interpretation of the sequential structure could express a more integrative
understanding of the doctrine, which perhaps better captures its full potential. For
example, allowing the suitability stage to serve as a supporting test for worthy purpose
can significantly bolster the court's ability to "smoke out™ illegitimate motives. However,
this approach can also have the effect of curtailing the clarity of the judicial message,
since it may be less clear what the precise nature of the flaw that led the measure to be
struck down is, and therefore what type of amendment would remedy the flaw.
Application of proportionality in this manner may somewhat undermine the power of the

doctrine to guide future policy, which is an important function of judicial reasoning.

A final insight into the status of the balancing component arises from the findings
regarding the dynamic between the last two stages, necessity and strict proportionality.
While the main claim in the literature is that courts that significant base failure outcomes
on the necessity stage do so as an attempt to mask balancing considerations,® our
findings show that this cannot be the sole explanation, considering that Israel, South
Africa and Poland engage significantly with the necessity test, and then go on to engage
explicitly with balancing as well. The dual-failure pattern at both the necessity and strict
proportionality elements may reflect the recognition of the added value of each of the
stages, the flip side of which is the realization of the weaknesses of each. A decision
based solely on necessity analysis risks criticism that the court lacks the institutional
capacity to evaluate comparative effectiveness of policy alternatives, whereas a decision
based solely on strict proportionality risks critique of the validity of the scale for
determined the comparative weight of benefit and harm. Although in principle the court

could end its analysis after failure at the necessity stage, the logic of the balancing stage

® Dieter Grimm, "Proportionality in Canadian and German Constitutional Jurisprudence” (2007) 57
UNIVERSITY OF TORONTO LAW JOURNAL 383; David Kenny, "Proportionality and the Inevitability of
the Local: A Comparative Localist Analysis of Canada and Ireland” AJCL (Forthcoming, 2019).
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is generally viewed as contributing to the analysis and strengthening the justification and
is therefore included despite not being doctrinally required. However, notwithstanding
the added power the balancing reasoning carries, the fact that the majority of the
analyzed courts do not tend to base their justification solely on the balancing stage can
reflect that its persuasiveness is still understood to be greater when combined with

additional failures.

The insights gained from the empirical analysis regarding the actual nature of the
sequential structure and the relationship of the final stage of the analysis to the previous
stages can enrich the ongoing debate over the function proportionality fills. In our view,
the findings demonstrate that in several jurisdictions proportionality is not practiced
primarily as an optimization exercise between conflicting values, but rather as a method
for evaluating the sincerity and persuasiveness of the state's justification for the right

limitation.®®

A second reflection on the findings relates to the shortcomings exposed in the operation
of the threshold stages, demonstrating that courts are not always utilizing the full
potential of these stages. The literature has placed significant theoretical responsibility
on the worthy purpose stage as a gate keeper, preventing different types of purposes
from even entering justification analysis.®” However, the willingness to point out the
unworthiness of antiquated policy or policy of a previous regime in the case of South
Africa only draws attention to the avoidance techniques applied when faced with
problematic or controversial contemporary policy motivations. In practice, in a
significant number of cases across jurisdictions this stage is brushed over rather than
being significantly engaged with. At times this reluctance can be attributed to heightened
political sensitivity. In others this may be a side effect of the sequential structure: since

there are three more stages to the analysis, there may not be a particular sense of

® Mattias Kumm, "The Idea of Socratic Contestation and the Right to Justification: The Point of
Rights Based Proportionality Review", 4 LAwW & ETHICS OF HUMAN RIGHTS (2010) 142; Moshe Cohen-
Eliya and Iddo Porat, Proportionality and the Culture of Justification 59 AMERICAN JOURNAL OF
COMPARATIVE LAW 463 (2011); NIELS PETERSEN, PROPORTIONALITY AND JUDICIAL ACTIVISM
(Cambridge: Cambridge University Press 2017); Julian Rivers, "Proportionality and Variable Intensity
of Review", 65 CAMBRIDGE LAW JOURNAL 174 (2006).

® Mattias Kumm, "Political Liberalism and the Structure of Rights: On the Place and Limits of the
Proportionality Requirement”, in: Paulsen et. al. (eds.) LAw, RIGHTS, DISCOURSE: THEMES OF THE
WORK OF ROBERT ALEXY (Hart, 2007) 131; Klatt and Meister, Proportionality — a Benefit to Human
Rights? Remarks on the ICON Controversy, 10 ICON 687, 690 (2012); Iddo Porat, The Dual Model of
Balancing: A Model for the Proper scope of Balancing in Constitutional Law, 27 CARDOZO LAW
REVIEW 1393 (2006).
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"urgency” to conduct a rigorous analysis at the very first stage. Instead, the purpose is
defined at a high level of abstraction and passed, marginalizing the contribution of this

stage.

Shortcomings have also been located in the function of the suitability stage. Despite the
fact that the failure rates at this stage are higher than expected, the analysis demonstrates
that the suitability stage functions as an intermediate stage between worthy purpose and
necessity, sharing themes from both of these stages. This can explain why despite the
failure rates being significant, the termination rates are exceptionally low: this stage does
not truly function as an independent test. Courts generally accept government's factual
assertions regarding the function of the policy on their face, even in cases of policy that
has already been deployed and for which an expectation to present actual data on its
achievements could be expected. In our view, an integrative conception of
proportionality in which each and every stage of the analysis is taken seriously and
meaningfully engaged with while maintaining connections and feedback between the
stages can improve the quality of the judicial practice and fully exploit the analytical

potential inherent in proportionality analysis.

The third and final reflection relates to the nature of the interaction of the local practice
with the global framework. Proportionality has been adopted by courts that are very
differently situated in terms of their history and legal culture, role definition, legitimacy
and power, and yet the concrete question of how these factors interact with the
framework and come to play in the application has not previously received any
significant attention. Different views have been voiced on the universalism versus
localism divide in the legal scholarship: On the one hand, proportionality analysis is
viewed as the ultimate example of global constitutional law, a commonly applied
framework based on a similar structure and language.®® On the other hand it has been

recently argued that there is no global meaning of proportionality, but rather it is a

% Alec Stone Sweet and Jud Matthews, "Proportionality, Balancing and Global Constitutionalism", 47
COLUMBIA JOURNAL OF TRANSNATIONAL LAW 72, 74-77 (2008); Nevertheless, it has been recognized
that the doctrine is exceptionally flexible, thus allowing individual courts to input their local
interpretations and values. See Julian Rivers, "Proportionality and Variable Intensity of Review", 65
CAMBRIDGE LAW JOURNAL 174, 203 (2006), Proportionality as a "flexi-principle”; Aharon Barak,
PROPORTIONALITY: CONSTITUTIONAL RIGHTS AND THEIR LIMITATIONS (Hebrew edition page numbers)
210-211 (Cambridge: Cambridge University Press, 2012).
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rhetoric that "links very different and divergent practices, masking the pervasive

influence of local values in the guise of an international framework".*®

Our comparative analysis provides some initial insight into the ways in which the local
factors come to bear, including specific tools that individual courts gravitate towards and
tools they shy away from, the type of rhetoric they are most comfortable with and

justification patterns they adopt.

A most illustrative example are the different approaches exhibited at the worthy purpose
stage. Three of the analyzed jurisdictions meaningfully engage with this stage, but each
differs in their precise interpretation and application. While the South African court
engages openly with value based evaluations of purposes, the Polish Tribunal has
interpreted this stage rather formalistically focusing on matching the constitutional text
or on concepts of specificity or lack of all legal safeguards, and the Indian court makes
significant use of this stage in various ways. Each of these patterns of engagement can be
tied to characteristics unique to the particular court, be it the special position of the South
African Constitutional Court in reviewing apartheid-era legislation, the role played by
the Polish tribunal in the regime transition by introducing the formal concept of rule of
law which emphasized formal requirements of rulemaking over substantive
requirements, or be it the UK tradition of reasonableness review in the Indian
jurisprudence.”® On the other hand, our analysis also reveals a significant level of
convergence between jurisdictions: even the deviations from theory and shortcomings in

application are often surprisingly similar.

These preliminary findings can open the way for a more detailed study of the nature of
local interactions with the global framework, which often reveal themselves clearly only
when contrasted comparatively. Such findings could allow chipping away at the
currently monolithic normative debate over proportionality, without necessarily ending
up at the other extreme of declaring the commonality of the framework to be
meaningless. Through contextualization of the discussion, new nuance can be introduced

into questions regarding the doctrine's strengths and weaknesses. By singling out factors

* David Kenny, "Proportionality and the Inevitability of the Local: A Comparative Localist Analysis
of Canada and Ireland" AJCL (Forthcoming, 2019)

7 And see Bomhoff, on differing cultural notions of balancing, in Germany and the US. Jacco
Bomhoff "Balancing the Global and the Local: Judicial Balancing as a Problematic Topic in
Comparative Constitutional Law", 31 HASTINGS INTERNATIONAL AND COMPARATIVE LAW REVIEW
555 (2008).
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that increase the chances of the doctrine being applied in a certain way, the benefits
versus the dangers of adopting proportionality in one court rather than another can be

better ascertained.
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Introducing the Israeli Supreme Court Database
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Advancing knowledge and driving discovery often require data infrastructure. To that end,
we built the Israeli Supreme Court Database (ISCD), which encodes information from all
final decisions of Israeli Supreme Court in cases opened between 2010 and 2018 (16,109
cases and 48,634 opinions). Guiding our work were the five defining characteristics of
high-quality infrastructure, such that the Database is accessible, reliable and reproducible,
sustainable, foundational, and capable of addressing real-world problems. In what follows
we elaborate on these criteria, offer examples, and, more generally, introduce the ISCD to
the research, policy, and legal communities.

Word Count: 1093

he past few years have witnessed dramatic growth in the empirical analysis of apex
courts—the Israeli Supreme Court (ISC) not excepted. Since the early 2000s, hundreds
of quantitative studies of the ISC have appeared in scholarly journals and newspapers.!.
Although the studies focus on different aspects of the Court’s work, they share a reliance on one-off

(or otherwise limited) hand-coded datasets designed to assess particular hypotheses. The‘“one-off”
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approach has its benefits of course. But that it also has substantial costs, including massive duplication
of effort, inefficiencies, dated information and measures, and conflicting results. These costs, we
believe, ultimately impede the drive to discovery.

For these reasons, we built the Israeli Supreme Court Dataset (ISCD): data infrastructure designed
to advance knowledge and accelerate innovation by encoding information from all final decisions of
the ISC in primary cases opened between 2010 and 2018 (16,109 cases and 48,634 opinions). More
specifically, the ISCD consists of 61 variables (columns) for each case and 74 variables for each justice’s
opinion in the population of cases decided by panels of three to nine justices. The variables capture
information on the parties, litigants and legal representation, the origin and history of appealed cases,
proceedings and hearings in the ISC, case outcomes, and the opinions and background characteristics
of the individual justices.

In building the dataset, we were guided by the five defining characteristics of high-quality
infrastructure.? First, members of the community should be able access it with no barriers to entry
or use. To this end, not only is the ISCD one of the very few non-U.S. based databases that is freely
and publicly available; its website also houses an analysis tool that allows users to access particular
variables without having to download the dataset.

Second, high-quality infrastructure should be reproducible and the encoded data, reliable. Repro-
ducibility means that the developers and the users must understand how to reproduce the data housed in
the infrastructure. Reliability is related: It is the extent to which it is possible to replicate encoded data,
producing the same value using the same standard for the same subject at the same time regardless of
who or what is doing the replicating. Through a combination of automated and hand coding (with
reliability assessed) we sought to meet both criteria.3

Standing the test of time is the third characteristic of high-quality infrastructure; and we have

developed several strategies to meet it. Chiefly, to the extent possible we eliminated humans from the

2Adapted from Epstein (2019); Epstein et al. (2019); Epstein and Martin (2014).

3Because we provide more details in the body of the paper, suffice it to note here: (1) the Database’s documentation
provides the precise definition and coding method for each variable; and (second, that (2) various computerized

and human reliability tests show over 90% accuracy/agreement.



data-generation process, as we just suggested. We also sought to repel (irrational) data exuberance on
the theory that intricate and detailed coding schemes are the surest way to create a product that will die

a slow death, not to mention unreliable data.4

Which brings us to the fourth and related characteristic: Data infrastructure should serve as
foundation on which researchers can build by adding content, backdating, updating, or otherwise
adapting it to their own needs; the infrastructure need not—and more to the point, should not—be the
be-all, end-all. To this end we sought to build a product that, yes, will be useful in its own right or
even for purposes of comparison with other apex courts> but that also can be adapted to future or even
present needs.

Last but not least, by definition data infrastructure should promote innovation, inventions, and
insights.® Although no product can guarantee these ends, infrastructure aimed at solving or developing
implications for real-world problems increases the odds of success. By providing information of
interest to policymakers, journalists, and citizens seeking to make evidence-based assessments of the
ISC and its work, we believe the Dataset meets this criterion; and, in what follows, offer supporting
examples—some of which shore up surprising trends in ISC decisions since 2010.

We now turn to elaborating on these criteria, providing illustrations, and, more generally, introducing

the ISCD to the research, policy, and legal communities.
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Abstract

In the decision-making on the Taiwan Constitutional Conrt (I1CC), is there really no place for Justices’
political ideology? Or, is it rather the case that court watchers conld not find the smoking gun of ideologically
motivated judicial behavior because the sensor they use is just not good enough? If the TCC is indeed an
apolitical court that renders its constitutional judgments solely on the basis of legal reasoning, what explains
the marked and increasing disagreement among the TCC Justices in the recent years? We seek to answer
these questions by analyzing and comparing the opinion positions of those TCC Justices who served during
2003 and 2015 voted in two sets of merit cases—the political and the less-political cases. Contrary to the
existing empirical literature, we find some circumstantial evidences that political ideology does play some
role in the merit decision-making in the TCC, albeit most of the TCC Justices can be considered ideological

moderates.

Keywords: Taiwan Constitutional Court, ideal point estimation, judicial ideology, the

attitudinal model, judicial philosophy, judicial activism
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1. Introduction

“All judges are political—except when they are not.” (Bybee, 2010). This statement
appears to hold no less true for the Taiwan Constitutional Court (TCC) Justices than for
the Justices sit on other supreme courts or constitutional courts around the world. On the
one hand, judges are humans, and their decisions are bound to be affected by their political
ideologies or worldviews just like other human beings. As the final arbiters of
constitutional law, politically appointed constitutional judges that sit on the top courts are
even far less constrained by existing law and prior judicial precedents than are the career
judges of the ordinary courts. For social scientific students of judicial behavior, therefore,
apolitical judging on a constitutional court is simply a myth, and the only meaningful
question is how, and how big a role, political ideology plays in constitutional adjudication.
This logic certainly applies to the TCC, which is among the strongest and most activist
constitutional courts around the world. On the other hand, most constitutional judges are
jurists by training, and the legal model of judicial decision making remains the dominant
thinking in the legal profession and legal academia. Much of the authority and legitimacy
of a constitutional court, in addition, is premised on the idea that judges can and do set
aside their personal ideologies and act as faithful servants of law when adjudicating a case.
As typical constitutional judges, the TCC Justices certainly take seriously their judicial duty
to the rule of law, and the last thing they want to do is to entertain the idea that they are

merely “politicians in robes.”

The contradiction between the political and the legalist aspects of constitutional
judging appears to be less obvious in Taiwan, though, as two previous empirical studies of
the TCC decision making found no smoking gun for the influence of political ideology on
the merit decisions of the TCC (Garoupa, Grembi and Lin, 2011; Pellegrina, Garoupa, and
Lin, 2012). But instead of viewing them as vindicating the legalist claim that the TCC
Justices are apolitical in the sense that their personal political ideologies do not significantly
affect their judgment calls in constitutional adjudication, we think these findings have more
to do with the difficulties and limitations of measuring and testing attitudinal decision
making in Taiwan. In view of Taiwan’s political developments in general, and the
composition of the TCC in particular, we do not expect to find that the way a TCC Justice
voted in a given constitutional case is primarily determined by his or her ideological stance.
But we surmise that political ideology still plays some roles in the TCC decision making,
There are some anecdotal evidences—including, among others, the separate opinions
written by individual Justices—showing that some TCC Justices are more
liberal/conservative than others. But this insider knowledge remains a well-kept sectet. To
forcefully argue that, as a matter in general, the TCC Justices are as political as one can

expect of a constitutional judge, we need to demonstrate with empirical evidence that the
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Justices’ political ideology does play a role in their adjudication of constitutional cases.

Are the TCC Justices political in the sense that (i) they can be identified as liberals,
moderates or conservatives in the same way as any other political actors, and (i) their
political ideologies have certain influences on the decisions they make in adjudicating
constitutional cases? We suspect that they are, but we cannot rule out the possibility that
the TCC can be perceived less as a political court and more as a court of law if the Justices
are ideologically indistinguishable, and the disagreement among them has little to do with
the political disagreement found between liberals and conservatives. To find out which is
the case, we first review the existing literature and discuss the challenges confronting the
study of judicial behavior on the TCC (Section 2). We then propose a new empirical
strategy for tracing the influence of political ideology on the TCC merit decision making
and apply it to study the opinion alignments (as partially revealed judicial votes) of the
TCC Justices served during 2003 and 2016 (Sections 3 and 4). By analyzing and comparing
the TCC Justices’ disclosed positions in political and less-political cases, we find that,
although most of the TCC Justices are moderate jurists, they do have different ideological
predispositions, and, along with some less-ideological factors such as personality,
jurisprudence and judicial philosophy, their ideologies do play some role in their decision

making. We discuss our findings and their implications in Section 5.

2. All Top Courts Are Political—Except the TCC?

With the fast advancement of judicial behavior as a field of social scientific study in
the recent years (Epstein, 2016), there is a growing uneasiness about the adequacy of the
attitudinal model, which posits that ideological considerations alone can explain and
predict much of the decisions judges make on the top courts (Segal and Spaeth, 2002). We
now know that “ideological motivations are just one of several kinds of motivations that
should be incorporated into a realistic and comprehensive conception of judicial decision
making.” (Epstein and Knight, 2013: 24) Still, judges’ political ideology matters, and more
and more evidences of ideological voting have been found in many supreme courts and
constitutional courts around the world (Hénnige, 2009; Garoupa, 2009; Amaral-Garcia,
Garoupa, and Grembi, 2009; Garoupa, Gomez-Pomar, and Grembi, 2011; Hanretty, 2012;
laryczower and Katz, 2015; Tiede, 2016; Rachlinski and Wistrich, 2017). Not all top courts
are conducive to empirical study. But when it is possible to identify or infer from the
opinions how an individual Justice voted in a given case, students of judicial behavior
usually can unearth evidence of judging under the influence of political ideology by using
none other than the appointing regime as a crude proxy for the ideology of a given Justice

in regression analysis. The resulting empirical findings usually are strong enough to dispel
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as a myth the notion of apolitical judging under the legal model (Fischman and Law, 2009:
172).

However, two previous studies of the TCC decision making suggested otherwise.
Using the party affiliation of the President by whom a TCC Justice was appointed as the
proxy for that Justice’s political stance, Garoupa, Grembi, and Lin (2011) tested whether
the TCC Justices ruled in favor of their appointers’ interests in 97 cases of political
significance the Court decided during the period of 1988-2008. The results do not confirm
their political allegiance hypothesis, which predicts an appointing-party alignment to be
found in the Justices’ voting patterns as a result of ideological congruence and/or partisan
loyalty between the Justices and their appointers. This pioneering study thereby concluded
that the TCC was “fairly insulated from main party interests” during the observed period.
Subsequently, Pellegrina, Garoupa and Lin (2012) used the published collective and
separate opinions as substitutes for the undisclosed judicial votes and estimated the TCC
Justices’ ideal points in the 101 decisions of political significance the Court made during
the period of 1988-2009. They found that the TCC was “largely non-polarized” and
seemed to “follow the pattern of civil law jurisdictions by pursuing a certain apolitical
facade.” Taken as a whole, these findings are in line with two prevailing perceptions held
among students of the TCC: (i) The TCC has been able to exert its independence since as
late as Taiwan began her democratic transition in the late 1980s (Ginsburg, 2003; Yeh,
2010). (ii) Even with its rising opinion dissensus in the recent years (Su and Ho, 2016; Lin,
Ho, and Lee, 2018), the TCC has not been known for being an ideologically polarized
court. That being said, can we take these findings as proof that the TCC Justices are rather

apolitical? We have some doubts.

Consider first the lack of ideological polarization and what it means for the Court.
Notwithstanding the escalation of partisan polarization in Taiwan for the past two decades,
the major cleavage in Taiwan politics has long been between the Chinese and the Taiwanese
identities as opposed to the left-right or liberal-conservative division commonly found in
western democracies (Achen and Wang, 2017; Sheng and Liao, 2017; Hsiao, Cheng, and
Achen, 2017). While the two major political parties in Taiwan—the Democratic
Progressive Party (DPP) and the Kuomintang (KMT)—may be positioned respectively as
center-left party and center-right party, the ideological sorting of the parties has been rather
weak at the level of elite politics. Most of the political elites in Taiwan can be said to be
ideological moderates, and there is little reason to expect that the TCC Justices would be
otherwise. The TCC is composed of 15 Justices. Most of them came from the career
judiciary and the legal academia. Few of them have known affiliation with political parties.
Still fewer have public profiles as staunch liberals or conservatives. Under these

circumstances, there is little wonder that ideological polarization is not found in the TCC.
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Ideologically moderate Justices, however, are not necessarily apolitical Justices. The
absence of ideological polarization in the composition of the Court might just mean that

it takes extra efforts to flesh out the vague liberal-conservative division on the Court.

The fact that liberal-conservative political ideology generally takes a backseat in
Taiwan politics also suggests that ideology might not be a central concern in the selection
of the TCC Justices. The Justices are nominated and appointed by the President with the
consent of the Legislative Yuan. In picking nominees for the TCC, the President’s
discretion is limited, however, as Article 4 of the Judicial Yuan Organization Act stipulates
rather stringent qualifications for the Justices and requires that the overall composition of
the Court maintain diversity in terms of the Justices’ professional backgrounds. In practice,
the President picks his or her TCC nominees from a short list of hopefuls recommended
by a nomination committee, which is usually chaired by the Vice President. Composed
mainly of former Justices and reputable elders from the civil society, the committee is
responsible for making merits-based recommendations to the President. As senior career
judges or law professors, most of the TCC nominees have CVs and paper trails that
provide scant information about their political ideologies. Although the confirmation of
the TCC Justices is not above the fray of partisan warfare (especially during the period of
divided government), most of the nominees can get through the process, which only has

cursory hearings and ends with a confirmation vote in anonymity.

In view of the nature of the TCC appointment, it is certainly questionable whether
the appointing regime can serve as a good proxy for judicial ideology in Taiwan. But
Garoupa, Grembi, and Lin’s 2011 study suffers from yet another limitation that is even
more severe: Each and every case in their dataset was decided by Justices that were
appointed by the same President and confirmed by the KMT-controlled parliament. The
appointing-party measure simply cannot tell the differences in judicial ideology when all
of the Justices sitting on a given case have to be coded as the same, regardless of whether
they voted unanimously or not. It was not until 2008 that we were able to observe whether
Justices appointed by different Presidents reached different conclusions in a given case,
and we suspect that the appointing-party measure may have more bite as a crude proxy for

judicial ideology thereafter.

Once appointed, a TCC Justice serves an 8-year term, and cannot be consecutively
re-appointed for the following term. Their decision making on the Court is further
complicated by the way the TCC works. The TCC hears all cases en banc. It uses majority
rule to decide whether to dismiss a case on procedural grounds, and to dispose cases
concerning unified statutory interpretation or teview of regulation. A 2/3 supermajority

is required, however, for the Court to rule on cases involving the constitutionality of
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statutes or constitutional controversies over separation of powers.! During the review
sessions held in secrecy, the Justices are known to deliberate rather scrupulously on the
exact wordings of its merit decision, which is referred to as Judicial Yuan (J. Y.
Interpretation. Though first drafted by one of the Justices who are assigned to report the
case, a J.Y. Interpretation is a collective work contributed and signed by all of the attending

Justices, even including those who voted in the minority.

Luckily for students of judicial politics, such deliberative process of decision-making
and opinion-writing does not guarantee consensus, and individual Justices are allowed to
write (or join) concurring or dissenting opinions to be signed and published along with the
authoritative J.Y. Interpretation. The TCC Justices, moreover, appear to be much more
opinionated than Justices on the other constitutional courts. At our request, two former
and one sitting TCC Justices (who were appointed to the Court in 2003, 2007, and 2015
respectively) shared with us their thoughts about the norms and practices of dissenting
opinion writing on the TCC. According to them, there is a clear understanding among the
Justices that one cannot write ot join a dissent unless she/he voted against the majority
when the outcome of the case was put to a vote. However, it is entirely up to individual
Justice to decide whether to write or join a dissenting opinion to express and explain
her/his disagreement with the Court’s decision to the public. Our soutces told us that it is
not unusual for the dissenting Justices to forego the opportunity to file dissenting opinions.
It appears that some Justices had done so more often than others, while the trend had been
increasingly for public dissent in the recent years. In this regard, we think the opinion
alignment—i.e., the information about which Justices were in the majority/minority as
provided by the published opinions of a given case—can be used as a close but imperfect

substitute for the undisclosed judicial votes.

Even though the actual judicial votes remain a secret, the use of opinion alignment
as stand-in for the judicial votes enables students of the Court to apply the method of
ideal point estimation developed by Martin and Quinn (2002). Pellegrina, Garoupa and
Lin’s 2012 study presented the first Martin-Quinn scores for the TCC Justices. We also use
our data to estimate the static ideal points for the TCC Justices served during 2003 and
2016, and our estimation is reported in Appendix 1. To interpret the meaning of such ideal
point estimations, we first have to ascertain what the uncovered latent dimension stands
for (Ho and Quinn, 2010). In the context of the U. S. Supreme Court, the Martin-Quinn
scores match closely to the general perception of where the Justices stand on the

conservative-liberal spectrum (Epstein, et al., 2012: 713). The uncovered latent dimension,

1 Although the TCC has broad discretion over the scope of judicial review, it cannot review the rulings of
ordinary courts. In addition to judicial review, the Court possesses such ancillary powers as the power to
dissolve unconstitutional parties and the power to adjudicate presidential impeachment.
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therefore, can be said to have strong ideological connotations in the U.S. Supreme Court.
It is not necessarily the case in the context of the TCC, however. While we suspect that
the latent dimension has something to do with political ideology, we cannot rule out the
possibility that it has more to do with the less-ideological factors, such as the Justices’
professional and educational backgrounds and their judicial philosophies. So while we may
infer from the overlapping Martin-Quinn scores that the differences between the TCC

Justices are not polarized, we still need to know what drives them to disagreement.

In short, we do not think that the existing empirical evidences lend support to the
legal model of constitutional adjudication in Taiwan. It has yet to be proven with systemic
evidence, though, that the TCC Justices are just as political as their peers on the other top
courts in the sense that their decision making is more or less affected by political ideology
they personally hold. Notwithstanding the relative irrelevance of the liberal-conservative
divide in Taiwan politics, we think it still makes sense to characterize a TCC decision in
terms of its ideological valence, and to identify a TCC Justice as a liberal, a moderate, or a
conservative in a one-dimensional ideological spectrum. Even if the Justices detest such
labels for harming their public images as constitutional judges, students of the TCC can
readily sense that some Justices are just more liberal or more conservative than their
colleagues in view of the positions they took. The judicial ideology thusly defined arguably
captures much of the Justices’ political or policy motivations than their national identities,
which are likely to influence only a handful of TCC cases concerning or implicating the

Taiwan-China relations.

3. Research Design and Data

To assess the effect of ideology on the Justices’ merit decisions, we first need to
measure the Justices’ ideology. One of the biggest challenges to our study, though, is to
find ways to ensure that the measures of ideology we use are not too blunt to detect signs
of attitudinal decision making. The only exogenous measure we can use is the appointing-
party measure, which cannot differentiate Justices appointed by the same President/patty,
and tends to produce results that systematically understate the impact of ideology
(Fischman and Law, 2009: 170-71). Due to the paucity of public discussion about the TCC
appointment, it is not possible to develop the equivalent of the Segal-Cover scores (Segal
and Cover, 1989) in Taiwan. And to the extent that the TCC Justices’ Martin-Quinn scores
can be used as an endogenous measure of judicial ideology, we cannot explain votes with
measures derived from those very same votes (Epstein, et al., 2012: 708). What else can we

do?

We think retooling the old strategy of divide and conquer provides a key to solving
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this problem. Many studies of ideology and judicial decision making proceed from the
intuition that judges’ “political attitudes are apt to be most salient in cases with direct
political implications” (Rachlinski and Wistrich, 2017: 2006). It is therefore understandable
that the aforementioned two studies on the TCC decision making opted to limit the scope
of their inquiries to a set of “political cases.” We also divide the cases in our dataset into
two categories labeled as “political cases” and “less-political cases,” with the set of political
cases including all cases that are either (i) politically salient or (i) have clear ideological
implications in Taiwan according to our assessment. While speculating that the effect of
ideology on judging might be easier to detect in political cases than in less-political cases,
we do not discard the less-political cases—i.e., cases that are of less political salience and
the ideological implications of which are indeterminate—in our dataset, however. Rather
than focusing solely on the Justices’ decision making in the political cases, we analyze and
compare the Justices’ opinion positions in these two types of cases in order to find out
whether ideology (i) affects judging only when ideological/political issue is at stake, (ii)
affects judging in less-political cases as well, or (iii) has no discernible effect in either type
of cases. Evidences of ideological voting, we think, are much stronger if they are found

not just in political cases, but in less-political cases as well.

Given that significant differences do exist in the vote/opinion patterns in these two
types of cases’, we further take cues from Lindquist and Cross (2009) and speculate that,
when a Justice opts to invalidate the norm under review, the judicial activism she/he
exercises may have different connotations in these two types of cases. Lindquist and Cross
(2009) differentiate the multi-dimensional judicial activism into two strands: Whereas
institutional activism “reflects justices’ willingness to substitute their own judgments for those
of other governmental actors, to expand judicial adjudicatory power, and to revise
prevailing legal doctrines,” ideological activism “reflects the justices’ readiness to engage in
these activities in furtherance of their own ideological preferences (Lindquist and Cross,
2009: 134).” Since we assume that ideology is less salient in less-political cases, we further
take an activist decision in a less-political case as driven mainly by institutional activism
rather than by ideological activism. Under this assumption, we first develop an znstitutional
conservatism score (ICS) as a measure of a Justice’s institutional activism based on the
decisions she/he made in the less-political cases during the observed petiod. For Justices
within a natural court (i.e., a court composed by the same Justices), the ICS for a Justice |
on a less-political case 7 is defined as the standardization of the proportion in which | had

upheld the norm under review, with the case 7 omitted to avoid circularity in subsequent

2 We estimate Justices’ ideal points in political and less-political cases in our dataset separately. The
correlation between the median ideals points in these two types of cases is -0.1585, which indicates that there
is no linear relationship between the Justices’ voting behavior in political and less-political cases.
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regression analyses.” Thus computed, the ICS can serve as a rough indicator of a Justice’s
willingness to exercise judicial self-restraint on account mainly of his or her judicial
philosophy. A Justice with above-average ICS, for instance, is likely to be a judicial
conservative who is more deferential to other political actors than his or her colleagues.
But because of the staggered terms of the TCC, we have different numbers of
observations for different Justices. For Justices with fewer observations, their ICSs may be

a less robust predictor of their institutional activism.

We assume that, in political cases, Justices are more likely than not to vote in line with
their own ideologies, and, as a result, an activist decision in a political case bears the marks
of both institutional and ideological activism. But instead of looking into a Justice’s
decisions to uphold or invalidate the norms under review in political cases, we take the
advantage of being able to tell whether the outcome of a political case is a “liberal” or a
“conservative” decision as defined in ideological terms to observe and study a Justice’s post
hoc ideological leaning. Since the TCC has yet to invalidate any liberal law as
unconstitutional for conservative reasons, all political decisions that invalidated the norm
under review are coded as liberal decisions. Political cases involving judicial validation, in
turn, are coded in accordance to the ideological valence of the norm at issue and on a case-
by-case basis. With this information, we propose a political conservatism score (PCS) that
reports the standardized leave-one-out proportion of ideologically conservative decisions
a Justice | made in political cases within a natural court. The PCS can serve as a crude post
hoec measure for a Justice’s political ideology, though it is less reliable a measure for Justices
with fewer observations. And since the correlation between the averaged PCS and the
appointing-party measure is statistically insignificant (» = -0.019), we suspect that the use

of PCS may help us detect more signs of ideological voting on the TCC.

With these new tools in hand, we study the 167 constitutional decisions the TCC
made during the period of October 2003 to October 2016. This period began when the
first 15 Justices appointed by DPP President Chen Shui-bian (7K ) took office, and
ended when 7 of the 15 Justices appointed by KMT President Ma Ying-jeou (F&3% /1) left
the Court. Choosing this time frame thereby enables us to observe a Chen Shui-bian Court
(i.e.,a TCC composed all by Chen’s appointees) (2003-2008), a Ma Ying-jeou Court (a TCC
composed all by Ma’s appointees) (2015-2016), and a Court of divided appointment (2008-
2015). Of the 167 constitutional cases, we characterize 51 as political cases and 116 as less-
political cases. A case would be characterized as a political case if it is politically salient
(because it concerns a major policy issue or because its petitioner is a prominent public

figures, for instances), or has indisputable ideological valence (such as a case concerning

3 We compute a Justice J’s ICS for political cases in a similar way except that the proportions to be rescaled
are based on all less-political cases, resulting in a static z-score for a Justice within a natural court.
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freedom of expression or equality). Considering that a given case (J.Y. Interpretation) may
implicate more than one object/issue of constitutional review, and the Court may reach
different conclusions for different issues in a given case, we choose “issue” as opposed to
“case” as the unit of our analysis. For instance, if a ]. Y. Interpretation upheld 3 distinct
provisions of a statute but invalidated 2 other distinct provisions of the same statute, it
would be counted as containing 5 issues. We count a total of 174 political issues and 230
less-political issues (including 10 less-political issues from 4 political cases). A list of the

cases and the corresponding number of issues is reported in Appendix 2.

Like Pellegrina, Garoupa, and Lin (2012), we study the Justices’ opinion alignment in
a given case as a substitute for the undisclosed judicial votes, and the dependent variable
in our study is whether a Justice publicly “voted” for or against the constitutionality of the
law at issue. We obtain the data about the opinion alignhment of a given case from the
Taiwan Constitutional Court Interpretations Database (TCCID) constructed by the
Institutum Iurisprudentiae, Academia Sinica (IIAS), and we recode the case-based opinion
data into the issue-specific vote data. Since a TCC Justice can file a partial dissent on some
but not all of the issues decided in a given case, and since a dissent in the TCC does not
necessarily mean that the dissenting Justice disagrees with the majority over the very
judgment of constitutionality,’ we read and double-check all of the dissenting opinions

on our dataset to ensure the accuracy of our coding,

To test whether political ideology is a significant factor in the TCC decision making
in constitutional cases, we use independent variables appointing President and political
conservatism score (PCS) as two crude proxies for Justices’ political ideologies. We assume that
Justices appointed by KMT President Ma Ying-jeou are more conservative than Justices
appointed by DPP President Chen Shui-bian, and the higher the PCS a Justice has, the

more conservative he or she is. We test three hypotheses:

Hypothesis 3.1. A Justice’s opinion positions (stated votes) are affected by his/ her political
ideology as measured by the appointing President variable and/ or by the PCS variable.

Hypothesis 3.2. A Justice’s opinion positions on political issues are affected by his/ her political
ideology as measured by the appointing President variable and/ or by the PCS variable.

Hypothesis 3.3. A Justices opinion positions on less-political issues are affected by his/ her
political ideology as measured by the appointing President variable and/or by the PCS

variable.

4 Some Justices, for instance, would dissent from a decision holding unconstitutionality not because they
would uphold the law under review, but because they thought the transition period granted to the Legislature
was too long.
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Aside from Justices’ political ideology, we consider and control the following four
Justice-based, less-ideological factors that are likely to influence the merit decision making
on the TCC:

(a) Judicial philosophy (Institutional Activism): As suggested above, different Justices may
hold different views on the role of the Court in constitutional democracy, and, as a result,
some Justices tend to be more/less deferential to other political actors than their
colleagues. We use the zustitutional conservatism score (1CS) variable to control a Justice’s

institutional activism.

(b) Judicial Personality (Outspokenness): Since the actual judicial votes are kept in secret,
and disagreement within the Court surfaces only when individual Justices write separately,
there is a possibility that the pattern of a given Justice’s opinion positions is a function of
his/her “judicial personality” as defined in terms of whether the Justice prefers to speak
out ot keep quiet when he/she disagrees with the majority of the Court. Some Justices are
not shy away from expressing in public what they really thought, whereas other Justices
may care more about teamwork than their individual reputations. Using the data provided
by the TCCID, we calculate a Justice’s career separate opinion average (§OA) as a measure of
his/her judicial personality (or outspokenness, to be more specific). For an observed
Justice J, his/her SOA = the number of separate opinions (including concurrences and
dissents) J ever issued / the number of J.Y. Interpretations ] ever voted on. The higher the
SOA a Justice has, the more outspoken or opinionated the Justice appears to be. We test

whether this independent variable is significantly correlated with his/her stated votes.

(c) The Scholars-Judges Divide: A mutual dislike appears to exist between the legal
academia and the career judiciary in Taiwan. On the one hand, many law professors look
down on career judges (and prosecutors) as mediocre bureaucrats who often get the law
wrong, Many practitioners in the judiciary, on the other hand, criticize academic lawyers
for being too idealistic and not knowing enough about legal practice on the ground. Since
the TCC, roughly speaking, is composed of half former law professors and half former
career judges, it is worth exploring whether the disagreement among the Justices has
anything to do with this social divide found in Taiwan’s legal profession. To examine the
effect of this scholars-Judges divide on judging, we create a dummy variable prior judicial
experience that indicates whether a Justice is a former career Judge/prosecutor. This variable
is coded based on the Justices’ background information we obtain from the Taiwan
Constitutional Court Justices Database (TCCJD) developed by the ITAS.

(d) The German Approach vs. the American Way: Taiwan is a civil law country heavily
influenced by the European continental legal thought. Academic jurists trained in

Germany, Japan, or other civil law countries have long dominated most of the major law



Are Taiwan Constitutional Court Justices Political? 12

faculties in Taiwan. But thanks to the close political, economic and cultural ties Taiwan has
with the United States, American-trained academic lawyers have constituted a growing
minority in Taiwan’s legal academia. It is often asserted in Taiwan that German-trained and
American-trained lawyers see things differently and adopt different approaches to law and
legal theory. Whereas German-trained lawyers usually pursue doctrinal scholarship aimed
at disciplining legal reasoning and separating law from politics, American-trained lawyers
tend to embrace legal pragmatism and emphasize interdisciplinary studies of law. Given
that there are German-trained and American-trained Justices serving on the TCC, one may
speculate that the disagreement within the Court can be linked to this sectarian division in
Taiwan legal thought. To assess this possibility, we include a dichotomous variable .American
exposure that codes whether a Justice received a doctoral degree in law from the United
States or from other common law jurisdictions. The coding of this variable is also based

on the information provided by the TCCJD.

Summary statistics of the independent variables considered in our study are reported

in the following Table 1.

Table 1: Descriptive Statistics of Independent Variables (IN=34)

Panel A: Continuous Variables

Mean Std. Dew. Min. Max.
PCS 0.45 0.1658 0 0.6364
ICS 0.4952 0.1368 0.1967 0.7105
SOA 0.3803 0.3124 0 1
Panel B: Categorical Variables
%

Appointing Presidents

Chen Shui-bian (B%7K}EF:"H) 55.88

Ma Ying-jeou (F§5L /1) 44.12
Past Judicial Experience 4412
American Exposure 17.65

In short, we think the TCC Justices can be said to be political—in the ideological
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sense of the term—if empirical evidence can be found that political ideology significantly
correlates with their opinion positions in cases with and even without political salience.
The TCC Justices are as apolitical as they can be, however, if their disagreement has more
to do with such less-ideological factors as judicial philosophy, judicial personality, and the
divisions in the Justices’ professional and educational backgrounds, than with their political

ideology.

4. Analysis and Results

We can think of a Justice’s opinion position in a given case as some kind of (stated
or public) vote; it’s a vote for or against the constitutionality of the norm under review. To
account for the within-subject correlation, and also the possible personal heterogeneities,
we incorporate random effects into fixed effects structure (thus mixed) modeling. Since
the response variable is binary, we deploy the mixed effects logistic regression, or logistic
GLMM (generalized linear mixed (-effects) model) to characterize the repeatedly-measured
vote distribution. Although analyzing the entire population rather than a sample of stated
votes, we think of the votes observed as a realization of a stochastic process of
deliberation. That is, there still are some uncertainties in the underlying generating process
responsible for the collected data. Therefore, (large-sample) inferences can be made in the

usual way (Gelman et al, 2013).

We first investigate three models for the stated votes in all issues. Model (a) tests
whether appointing President, past judicial experience, American exposure, and SOA affect a
Justice’s stated votes in all issues decided during the whole observed period (Oct. 2003-
Oct. 2016). Model (b) tests the same set of independent variables, but its scope of inquiry
is limited to all issues decided after November 2008, when the effect of divided
appointment began to kick in. Model (c) adds PCS and ICS to the list of independent
variables, and it investigates all issues the Court decided during the whole observed period.

Tables 2 reports the maximum likelithood estimates from fitting GLMM:s.

The results in Models (a), (b), and (c) lend support to our Hypothesis 3.1. The variable
appointing President is statistically significant at the 10% level in Model (a), and is significant
at 5% level in Model (b). Consistent with our expectations, appointing President is positively
correlated with the likelihood that a Justice would vote to uphold the norm under review.
As shown in Model (b), for instance, Justices appointed by President Ma Ying-jeou have a
51% (=exp(0.414)-1) increase in the estimated odds of voting for the law versus voting
against the law as compared to Justices appointed by President Chen Shui-bian. Appointing

President is not a significant factor in Model (c), but the effect of ideology is arguably picked
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up by PCS, which has a significance level at 0.1.

Table 2: Fixed-Effect Parameter Estimates Fitting GLMMs

Variables\ Models (a) (b) (©
Intercept 0235° 0108  0.260"*
(0.106)  (0.203)  (0.065)
Appointing President 0286+  0.414* 0.082
(0.157) ~ (0.207)  (0.107)
Political Conservatism Score 0.072F
(0.041)
Institutional Conservatism Score 0.182"**
(0.030)
Past Judicial Experience 0.150 0.366 -0.013
(0.109)  (0.183)  (0.073)
American Exposure -0.070 -0.128  _0.1387F
(0.138)  (0.224)  (0.082)
Separate Opinion Average 07217 -0.880%  -0.425™
(0.235)  (0.345)  (0.158)

Natural Courts (baseline: Weng, Oct. 2003-Sep. 2007 for (a)(c);
Lai 2, Nov. 2008-Sep. 2010 for (b))

Lai 1, Oct. 2007-Oct. 2008 -0.117 -0.083
(0.124) (0.115)
Lai 2, Nov. 2008-Sep. 2010 -0.080 -0.066
(0.109) (0.094)
Rai 1, Oct. 2010-Sep. 2011 0.024 0.106 0.069
0.172)  (0.171)  (0.160)
Rai 2, Oct. 2011-Sep. 2015 10.383"  _0.366™  -0.308™*
0.129)  (0.114)  (0.099)
Rai 3, Oct. 2015-Oct. 2016 -0.596™  -0.566™* -0.532™*
(0.188)  (0.178)  (0.168)
Observations 5440 2509 5440

Rk p<0.001, ** p<0.01, * p<0.05, + p<0.1

In Model (c), the coefficients for PCS and ICS are 0.072 and 0.182. Both coefficients
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are significantly different from 0 using significance level 0.1 and 0.001, respectively. This
indicates that, for every one-unit increase in PCS, we expect a 7.47% (=exp(0.072)-1)
increase in the odds of upholding the norm under review, and the odds of upholding the
norm under review increase by 19.96% (=exp(0.182)-1) with each additional point on ICS.
In Model (c), the estimate -0.138 for the variable American exposure is significantly less than
0 if we chose significance level to be 0.05, implying the odds of voting for the law under
review for Justices with American doctoral degrees decreases by 12.89% (=exp(-0.138)-1)
compared with the rest of the Justices. Of the other control variables, SOA is statistically
significant in all three models. Past judicial experience has significant effect in Model (b). The
estimated odds of voting for the law increase by 44% (=exp(0.366)-1) for Justices with
prior judicial experience compared to Justices from the academia at a 0.05 significance

level.

To test our Hypotheses 3.2 and 3.3, we fit two models for political issues, and two for
less-political issues. The four models reported in Table 3 differ only in their scopes of
inquiry. Model (d) and Model (f) consider respectively all political issues and all less-political
issues the TCC decided during the whole observed period. Model (e) and Model (g), by
contrast, investigate the political and the less-political issues the Court decided during the
period of Nov. 2008 — Oct. 2016.

The results in Model (d) support our Hypothesis 3.2, as PCS is statistically significant
at the 0.05 level. However, none of the variables reaches significance in Model (e). PCS is
statistically significant in Model (g), but neither PCS nor appointing President is statistically
significant in Model (f). Hypothesis 3.3 is partially supported in this regard. Among the
control variables, ICS is statistically significant in Model (f) with a .05 significance level.
The variable SOA is significant in both Model (d) and Model (f) at the .05 level and 0.1

level, respectively.
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Table 3: Fixed-Effect Parameter Estimates Fitting GLMMs for Political/Less-Political

Issues.
Political Issues Less-Political Issues
Variables\ Models (d) (e) ® )
Intercept -0.188T 0,903 0.663"*  0.084
(0.103)  (0.220)  (0.092)  (0.257)
Appointing President 0.238 0.203 0.010 -0.057
(0.174)  (0.191)  (0.174)  (0.315)
Political Conservatism Score 0.102* 0.109 0.095 0.508*
(0.052)  (0.104)  (0.076)  (0.240)
Institutional Conservatism Score 0.010 0.214 0.214* -0.033
(0.073)  (0.132)  (0.089)  (0.154)
Past Judicial Experience 0.024 0.040 0.008 0.036
(0.116)  (0.186)  (0.117)  (0.273)
American Exposure -0.075 0.027 -0.110 -0.339
(0.131)  (0.242)  (0.116)  (0.278)
Separate Opinion Average -0.638™ -0.349 0399t  -0.504
(0.265)  (0.336)  (0.242)  (0.488)
Natural Courts (baseline: Weng, Oct. 2003-Sep. 2007 for (d)(f);
Lai 2, Nov. 2008-Sep. 2010 for (e)(g))
Lai 1, Oct. 2007-Oct. 2008 0.076 -0.187
(0.168) (0.166)
Lai 2, Nov. 2008-Sep. 2010 1.2027%** 0.729™**
(0.187) (0.119)
Rai 1, Oct. 2010-Sep. 2011 0.196  -1.026™ -0.215 0.500
(0.319)  (0.346)  (0.198)  (0.201)
Rai 2, Oct. 2011-Sep. 2015 0.482"*  -0.764™" -1.014™" -0.423"
(0.160)  (0.199)  (0.151)  (0.148)
Rai 3, Oct. 2015-Oct. 2016 2316 3569 0492 0.204™*
(0.547)  (0.557)  (0.209)  (0.209)
Observations 2338 917 3102 1592

ek p<0.001, ** p<0.01, * p<0.05, + p<0.1
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5. Discussion

Our empirical study simply confirms a truism of legal realism that ideology matters
in judicial decision making. All judges are political in the sense that they make decisions
under the influence of their political ideologies, and the TCC Justices are no exceptions.
Most of the TCC Justices are ideological moderates, and the lack of polarization makes it
much harder to discern the influence of ideology on the TCC decision making, Still, our
findings suggest that the TCC Justices’ ideologies affect their opinion positions not only
in political cases, but in some of the less-political cases as well. That we are able to unearth
some circumstantial evidences of ideological voting on the TCC is thanks in large part to
the temporal span of our dataset and to the censors we use. We would not be able to find
significant correlations between a Justice’s appointing President and his/her stated votes
had our dataset not included many cases decided by a TCC of mixed appointment. Our
finding that the influence of ideology is more pronounced in Model (b) than in Model (a)
further suggests that the efficacy of the appointing-party measure is much contingent on
the extent to which we can observe how Justices appointed by different Presidents
interacted with each other. In addition, we propose and deploy a new measure of judicial
ideology—the political conservatism score (PCS). Although it is less reliable a measure for
Justices with fewer observations, the PCS appears to have outperformed the appointing-
party measure in capturing a Justice’s ideology. It should be noted, however, that the
Justices” opinion positions also track their differences in judicial personality (as measured
by SOA), judicial philosophy (institutional activism), professional background (the
academia-judiciary divide), and legal philosophy (the German or American influences).
Our findings are in line with the emerging consensus among students of judicial behavior

that ideology is but one among many factors influencing judicial decision making.

That the appointing party measure still has its use as a crude proxy for the Justices’
political ideology also suggests that the appointment of the TCC Justices is not entirely
merit-based, but has some sort of ideological vetting at play behind the scene. In other
words, we do not think it is a coincidence that in general the Justices appointed by KMT
President Ma Ying-jeou tend to vote more conservative than the Justices appointed by
DPP President Chen Shui-bian. The appointing-party measure can also be used as a
measure of judicial partisanship. However, we don’t think we can infer from our findings
that partisanship or partisan loyalty in and of itself plays a role in the TCC decision making,
We would caution against making such an inference because even in most of the political
cases in our dataset, the two major political parties simply did not care to take a stand on
the issues before the Court, and the fact that the liberal-conservative divide is not that

important in Taiwan politics also suggests that ideology does not necessarily coincide with
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partisanship in TCC decision making. Saying that the TCC Justices are political in the

ideological terms, therefore, does not imply that they are biased in partisan terms.

By proving that political ideology works behind the scene of the TCC merit decision
making, our study is hoped to serve as a stepping stone for developing a more realistic
understanding of judicial behavior on the TCC. We still need to know, for instance, how
ideology works on the TCC, and whether the realist account of judging has any impact on

how the public and other political actors think of the Court.
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Appendix 1: Static Ideal Point Estimation for the TCC, 2003-
2016

The TCC issued a total of 174 J. Y. Interpretations during 2003-2016. We first exclude the
7 unified statutory interpretation cases the Court issued during the same period from our
dataset because the ideological valence of these decisions is too difficult to tell. For the
purpose of estimating issue-based as opposed to case-based ideal points of the TCC
Justices, we count a total of 404 issues decided in the 167 cases. Figure I displays our overall

data.

Figure I: Votes cast in non-unanimous cases for staggered terms of TCC (the top panel),
with slopes in each case model serving as weights and direction given to each case (the

bottom panel).

2003-2016 Term Votes for the Status Quo (chronological)
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Against status quo vote

Young-Mon Lin
Yueh-Sheng Weng

P
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"Liberal" valence

Source: authors

We choose Justice Yu-Hsiu Hsu (left) and Justice Feng-Zhi Peng (right) as the two
anchor Justices, and Figure II reports the static ideal point estimates for all cases in our
dataset. Having taken into account the inferred voting data, our updated belief on each
Justice’s ideal points can be summarized by the median of the posterior distribution, a
robust measure of central tendency in skewed distributions, and by the 95% equal-tailed

Bayesian credibility interval (CI), which includes the Justices’ true ideal points with 95%
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probability. For any two Justices (such as . Feng-Zhi Peng and any other Justice except J.
Horng-Shya Huang and J. Ming-Cheng Tsai), the fact that their Cls do not overlap suggests
that their ideal points are evidently and significantly different. Although some of the Cls
overlap partially or wholly in Figure II, sorting all 34 posterior distributions based on
individual median values provides us with the Justices’ relative locations in the uncovered

latent dimension.

Figure II: Static median ideal point estimates (the short vertical bars) with 95% credible

intervals for staggered terms of TCC. Justices are sorted from left to right by median ideal

point.
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Appendix 2: The List of Political and Less-Political Cases of the
TCC, Oct. 2003-Oct. 2016

The Political Cases

J.Y.I. No. (year) (number of issue)

1. 567 (2003) (3) 18. 627 (2007) (4) 35. 690 (2011) (1)
2. 573 (2004) (3) 19. 631 (2007) (1) 36. 699 (2012) (3)
3. 577 (2004) (3) 20. 632 (2007) (1) 37. 708 (2013) (2)
4. 578 (2004) (6) 21. 633 (2007) (15) 38. 709 (2013) (5)
5. 582 (2004) (5) 22. 636 (2008) (11) 39. 710 (2013) (7)
6. 584 (2004) (1) 23. 639 (2008) (4) 40. 712 (2013) (1)
7. 585 (2004) (23) 24. 644 (2008) (1) 41. 717 (2014) (10)
8. 588 (2005) (15) 25. 645 (2008) (2) 42. 718 (2014) (3)
9. 599 (2005) (2) 26. 646 (2008) (1) 43. 719 (2014) (3)
10. 601 (2005) (1) 27. 649 (2008) (1) 44. 721 (2014) (3)
11. 603 (2005) (2) 28. 656 (2009) (1) 45. 724 (2014) (1)
12. 613 (2006) (8) 29. 664 (2009) (3) 46. 728 (2015) (1)
13. 617 (2006) (3) 30. 665 (2009) (4) 47. 729 (2015) (1)
14. 618 (2006) (1) 31. 666 (2009) (1) 48. 732 (2015) (3)
15. 623 (2007) (1) 32. 678 (2010) (3) 49. 733 (2015) (1)
16. 624 (2007) (2) 33. 684 (2011) (1) 50. 735 (2016) (1)
17. 626 (2007) (2) 34. 689 (2011) (1) 51. 737 (2016) (2)
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J.Y.I. No. (year) (number of issue)
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568 (2003) (1)
569 (2003) (5)
570 (2003) (2)
571 (2004) (3)
572 (2004) (1)
574 (2004) (4)
575 (2004) (2)
576 (2004) (2)
579 (2004) (2)
580 (2004) (11)

. 581 (2004) (2)

583 (2004) (2)
586 (2004) (1)
587 (2004) (4)
589 (2005) (1)
590 (2005) (2)
591 (2005) (2)
592 (2005) (1)
593 (2005) (4)
594 (2005) (1)

. 596 (2005) (1)
. 597 (2005) (1)
. 598 (2005) (4)

600 (2005) (2)
602 (2005) (3)
604 (2005) (2)
605 (2005) (1)
606 (2005) (1)
607 (2005) (3)

30.
31.
32.
33.
34.
35.
36.
37.
38.
39.
40.
41.
42.
43.
44,
45.
46.
47.
48.
49,
50.
51.
52.
53.
54.
55.
56.
57.
58.

608 (2006) (1)
609 (2006) (2)
610 (2006) (2)
611 (2006) (1)
612 (2006) (1)
614 (2006) (1)
615 (2006) (3)
616 (2006) (2)
619 (2006) (1)
620 (2006) (1)
622 (2006) (1)
625 (2007) (1)
628 (2007) (1)
629 (2007) (1)
630 (2007) (1)
634 (2007) (2)
635 (2007) (2)
637 (2008) (1)
638 (2008) (2)
640 (2008) (2)
641 (2008) (1)
642 (2008) (2)
643 (2008) (1)
647 (2008) (1)
648 (2008) (1)
650 (2008) (1)
651 (2008) (1)
652 (2008) (1)
653 (2008) (2)

59.
60.
61.
62.
63.
64.
65.
66.
67.
68.
69.
70.
71.
72.
73.
74.
75.
76.
77.
78.
79.
80.
81.
82.
83.
84.
85.
86.
87.

654 (2009) (3)
655 (2009) (1)
657 (2009) (2)
658 (2009) (1)
659 (2009) (1)
660 (2009) (1)
661 (2009) (1)
662 (2009) (1)
663 (2009) (1)
667 (2009) (1)
669 (2009) (1)
670 (2010) (1)
671 (2010) (1)
672 (2010) (3)
673 (2010) (4)
674 (2010) (2)
675 (2010) (1)
676 (2010) (2)
677 (2010) (1)
679 (2010) (2)
680 (2010) (2)
681 (2010) (2)
682 (2010) (3)
683 (2010) (1)
685 (2011) (3)
686 (2011) (1)
687 (2011) (1)
688 (2011) (1)
692 (2011) (1)

88.
89.
90.
91.
92.
93.
94.
95.
96.
97.
98.
99.

100.
101.
102.
103.
104.
105.
106.
107.
108.
109.
110.
111.
112.
113.
114.
115.
116.

693 (2011) (3)
694 (2011) (1)
696 (2012) (2)
697 (2012) (5)
698 (2012) (2)
700 (2012) (1)
701 (2012) (1)
702 (2012) (3)
703 (2012) (2)
704 (2012) (2)
705 (2012) (6)
706 (2012) (2)
707 (2012) (1)
711 (2013) (2)
713 (2013) (1)
714 (2013) (1)
715 (2013) (1)
716 (2013) (2)
720 (2014) (1)
722 (2014) (1)
723 (2014) (1)
725 (2014) (4)
727 (2015) (2)
730 (2015) (1)
731 (2015) (1)
734 (2015) (2)
736 (2015) (1)
738 (2016) (4)
739 (2016) (6)
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E. Summary
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INTRODUCTION

A standard claim made by comparative-law experts is that even legal systems with
markedly different concepts and doctrines often reach quite similar practical outcomes.
Specifically, in the sphere of remedies for breach of contract, it has been repeatedly
argued that, despite the contrasting positions of common-law and civil-law systems—the
former denying specific performance in all but exceptional cases, and the latter awarding
enforcement remedies subject to certain exceptions—the actual decisions made by
litigants and courts need not be too different.! Whether this is actually the case is,
however, a matter of ongoing debate, as some scholars insist that the doctrinal and
cultural differences produce considerable differences in judicial practice.?

On the theoretical level, few ideas, if any, within economic analysis of law and
beyond, have captured the imagination of legal scholars as much as the notion of efficient
breach and the related distinction between property rules and liability rules. Almost fifty
years after the introduction of this idea® and the related distinction,* the debate over the

pros and cons of specific performance—as opposed to monetary damages—shows no

! See RENE DAVID, ENGLISH LAW AND FRENCH LAW 12627 (1980); FREDERICK H. LAWSON, REMEDIES OF
ENGLISH LAW 213 (2d ed. 1980); Louis J. Romero, Specific Performance of Contracts in Comparative
Law: Some Preliminary Observations, 27 LES CAHIERS DE DROIT 785 (1986); GUENTHER H. TREITEL,
REMEDIES FOR BREACH OF CONTRACT: A COMPARATIVE ACCOUNT 71 (1988); KONARD ZWEIGERT & HEIN
K0Tz, AN INTRODUCTION TO COMPAR TIVE LAW 484 (Tony Weir trans., 3rd ed. 1998); Henrik Lando &
Caspar Rose, The Myth of Specific Performance in Civil Law Countries, 24 INT’L REV. L. & ECON. 473
(2004); Ronald J. Scalise, Jr., Why No Efficient Breach in the Civil Law: A Comparative Assessment of the
Doctrine of Efficient Breach of Contract, 55 AM. J. Comp. L. 721, 730-34 (2007).

2 See Anthony Ogus, Remedies, English Report, in CONTRACT LAW TODAY—ANGLO-FRENCH
COMPARISONS 243 (Donald Harris & Dennis Tallon eds., 1989); Lucinda Miller, Specific Performance in
the Common Law and Civil Law, Some Lessons for Harmonisation, in RE-EXAMINING CONTRACT AND
UNJUST ENRICHMENT: ANGLO-CANADIAN PERSPECTIVES 281 (Paula Giliker ed., 2007); SOLENE ROWAN,
REMEDIES FOR BREACH OF CONTRACT: A COMPARATIVE ANALYSIS OF THE PROTECTION OF PERFORMANCE
18-69 (2012).

3 Robert L. Birmingham, Breach of Contract, Damage Measures, and Economic Efficiency, 24 RUTGERS L.
REV. 273 (1970); John H. Barton, The Economic Basis of Damages for Breach of Contract, 1 J. LEGAL
STUD. 277 (1972).

* Guido Calabresi & Douglas Melamed, Property Rules, Liability Rules, and Inalienability: One View of
the Cathedral, 85 HARV. L. REV. 1089 (1972).



signs of abating.’ In a nutshell, the claim is that contracts should be performed if, and
only if, the promisee’s expected utility from performance exceeds the expected cost of
performance to the promisor. When this is not the case, both the parties and society at
large would be better off if the contract is not performed. Presumably, entitling the
promisee to expectation damages creates adequate incentives for the promisor, because
the duty to compensate the promisee forces the promisor to internalize the former’s
disutility in the event of a breach, thereby aligning the promisor’s incentives with the
social good. Dozens of articles have added much nuance to the basic argument.b

Only a few studies have gone beyond the doctrinal, theoretical, or comparative
analyses, and examined the issue empirically. These studies used qualitative methods,’
vignette surveys,® or incentivized lab experiments.” None, however, have quantitatively
analyzed actual court judgments. This Article revisits the comparative and theoretical
debates, and describes the surprising findings of a quantitative analysis of judgments
concerning remedies for breach of contract in Israel.

The Israeli experience is particularly interesting in this regard because Israeli law is a
mixed legal system that experienced a “legislative shock” in 1970. Prior to the enactment
of the Contracts (Remedies for Breach of Contract) Law 1970, Israeli law closely
followed the common-law rule, whereby damages were the ordinary remedy for breach
of contract, while specific performance was an equitable relief that was awarded only in
exceptional cases—primarily in contracts for the sale of real property and unique goods.!?
The Remedies Law revolutionized Israeli law by abandoning the common-law rule and
adopting the civil-law rule instead, whereby the injured party is ordinarily entitled to

enforced performance of the contract, subject to certain exceptions (e.g., when the

5 According to the Law Journal Library of HeinOnLine (containing more than 2400 law and law-related
periodicals), the number of articles mentioning “efficient breach” has constantly risen in every five-year
period between 1971-75 and 2011-15 (1, 28, 107, 205, 241, 276, 324, 401 and 471, respectively)—for a
total of 2,162 articles.

6 See infira notes 57-68 and accompanying text.

7 Yonathan A. Arbel, Contract Remedies in Action: Specific Performance, 118 W. VA. L. REV. 369 (2015).
8 Daphna Lewinsohn-Zamir, Can 't Buy Me Love: Monetary versus In-Kind Remedies, 2013 U. ILL. L. REV.
151 (2013).

° Ben Depoorter & Stephan Tontrup, How Law Frames Moral Intuitions: The Expressive Effect of Specific
Performance, 54 ARiz. L. REV. 673 (2012); Christoph Engel & Lars Freund, Behaviorally Efficient
Remedies — An Experiment (MPI Collective Goods Preprint, No. 2017/17), available at:
https://ssrn.com/abstract=2988653.

193 ZEEV ZELTNER, CONTRACT LAW: GENERAL PART 264-93 (1970, in Hebrew).
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obligation is to perform a personal service, or when enforcement would require
unreasonably costly supervision by the court). There is virtually a consensus among
Israeli judges and scholars that this reform radically transformed Israeli law.!! Thus, one
should expect that following the enactment of the Remedies Law, parties’ inclination to
seek enforcement remedies and courts willingness to award them have dramatically
increased.

This consensus notwithstanding, there are several reasons to doubt that such
revolution has actually occurred in practice. Since Western common-law and civil-law
countries resemble each other in their basic economic and social conditions, and do not
fundamentally differ with regard to their basic normative convictions; and since the huge
theoretical literature highlights complex considerations for and against the availability of
enforced performance—it would be surprising if legal systems actually diverged
markedly in this regard. In fact, as noted above, while some comparativists insist that
there are fundamental differences between common-law and civil-law systems in this
regard, others argue that the differences are more apparent than real. If this is true when
comparing different legal systems, it may be true when comparing pre- and post-1970
Israeli law, as well. In this context, one must pay heed to terminological differences
between the pre- and post-1970 Israeli law—in particular, the difference between specific
performance under the old law and enforced performance under the new—and to the
existence of exceptions to the basic rules under each legal regime. These differences—
which echo similar differences in the international arena—call for caution when
comparing the two regimes. Finally, important pragmatic considerations affect parties’
preferences and courts’ rulings in ways that might create discrepancies between law on
the books and the law in action.

With all this in mind, we present the findings of a quantitative analysis of the
judgments of the Israeli Supreme Court on remedies for breach of contract over 69
years—from the establishment of the State of Israel in 1948 through the end of 2016—
and a complementary analysis of district court judgments in recent years. To that end, we

constructed two new datasets, comprising a total of 767 judgments (and since in 85 of the

!1 See, e.g., GABRIELA SHALEV & YEHUDA ADAR, THE LAW OF CONTRACT — REMEDIES FOR BREACH:
TOWARDS CODIFICATION OF ISRAELI CIVIL LAW 191-94 (2009, in Hebrew); 4 DANIEL FRIEDMANN & NILI
COHEN, CONTRACTS 104-05 (2011, in Hebrew). See also infra notes 17-42 and accompanying text.
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judgments the court discussed claims for remedies by both parties, the total number of
observations in the two datasets is 852). Our initial goal was to examine whether the
legislative reform of 1970 has indeed transformed the use of enforcement remedies, as is
commonly thought. Our hypothesis was that, notwithstanding the legislative reform and
the prevailing judicial and scholarly rhetoric, the actual resort to these remedies by
plaintiffs and courts has not dramatically changed in the wake of the 1970 legislation. We
were surprised to discover that not only there was no increase in the use of enforcement
remedies after 1970, but the tendency of plaintiffs to sue for these remedies has actually
decreased markedly since then. As for the courts’ willingness to award enforcement
remedies in cases in which they were claimed, not only it has not increased, inasmuch as
there was any change, it was in the opposite direction.

Since it is highly unlikely that the elevation of the status of enforcement remedies
caused a decline in using them, we looked for other explanation for this phenomenon.
Thus, we examined—and rejected—the possibility that the decrease in the use of
enforcement remedies resulted from the availability of supra-compensatory remedies for
breach of contract. We also tested whether judges’ legal education (civil law or common
law) was associated with their inclination to award enforcement remedies—and found
that it was not. Finally, we examined whether the initial claim for enforcement remedies
and their award were associated with the length of the legal proceedings between the
initial filing of the lawsuit to the final judgment by the Supreme Court. We found a
highly statistically significant association between the length of legal proceedings and the
inclinations to sue for, and to award, enforcement remedies. This association persisted
even when we controlled for other variables—such as the legal regime (pre- or post-
1970), the year of the judgment, and the type of contract. This finding was corroborated
by an analysis of the complementary dataset of district court judgments.

Like other observational studies, the present study has considerable limitations
stemming from both the scope of the data (especially with regard to lower-courts
judgments and judgments from earlier periods) and the inherent difficulty of deducing
causation from statistical association. That said, the study also has considerable
advantages, including the fact that it compares two legal regimes in the same society

(rather than comparing between different countries).



Given these limitations, one must be cautious in drawing theoretical, normative,
analytical, or comparative conclusions from the empirical findings. We nevertheless
believe that our study—and the theoretical and comparative analyses that motivated it—
carry several positive and normative implications. First, they support the claim that the
actual differences between the opposing legal regimes might be rather small, if they exist
at all. Second, while our findings do not purport to resolve the normative debate over
contract remedies, they arguably point to the limited practical significance of the
theoretical arguments raised in that debate, and the possibly greater significance of
mundane considerations—such as the length of legal proceedings. Third, our findings
imply that if one truly strives to expand the use of enforcement remedies, shortening the
expected lapse of time between the filing of a lawsuit and execution of the final judgment
may be as important as formulating the appropriate substantive rules. Fourth, the
discrepancy between the Courts’ rhetoric and practice regarding enforcement remedies
may shed light on the complex roles that the law and the courts play in society.

The remainder of this article is divided into seven Parts. For readers unfamiliar with
the Israeli legal system, the next Part briefly describes Israeli contract law and remedies.
Part II describes the broad consensus among Israeli legislatures, judges, and scholars
regarding the transformation of the status of enforcement remedies brought about by the
1970 Law. Part III then analyzes various reasons why this consensus should be
questioned, and suggests that there may be considerable difference in this regard between
courts’ rhetoric and practice. These reasons give rise to the hypothesis that, contrary to
appearances, the Remedies Law of 1970 has not resulted in a major change in the choice
of remedies for breach of contracts. Part IV introduces previous empirical studies, the
motivation for our study, its methodology, strengths, and limitations. Part V presents the
surprising results of the declined resort to enforcement remedies, and Part VI probes for
explanations for these results. The concluding Part offers a brief discussion of the broader

implications of our findings.

|. BACKGROUND: CONTRACT LAW AND REMEDIES IN ISRAEL

Israel has a mixed legal system. When the State was established in 1948, its legal system

was an amalgam of pre-1917 Ottoman legislation, British legislation and case law that



had been introduced during the British Mandate Period (1917-1948), and religious laws
applying to each religious community in matters of marriage and divorce. With the
exception of tort law, there was almost no British legislation in the field of private law,
yet contract law was distinctively common-law oriented due to a process of Anglicization
brought about by the courts. During the Mandate period, local judges—who were either
British or British-oriented—tended to read, interpret, and fill (actual or purported) gaps in
the local legislation using common-law principles, concepts, and rules.

After the establishment of the State of Israel, Israeli judges became less dependent on
English sources, but the legal system in general, and contract law in particular, remained
common-law oriented.!? A fundamental, gradual transformation was brought about
through legislation, primarily from the 1960s to the early 1980s. Unlike most countries
that became independent in the mid-twentieth century, Israel did not meet the challenge
of modernizing its private law by adopting and adapting an established European code, or
by sticking to English common law. Instead, it embarked on a project of creating its own
modern private law. In the controversy between those who believed that it would be more
prudent to maintain the linkage of Israeli law to the English common law, those who
argued that modern Israeli law should be based on Jewish law, and those who advocated
for an entirely new system of Israeli law (inspired by both civil-law and common-law
systems, but with greater emphasis on the former)—the third attitude prevailed.!? The
outdated Ottoman legislation and patchwork of common-law doctrines were replaced
with a systematic, comprehensive, code-like legislation. Although these Laws were
enacted one by one, and prepared by different expert committees over an extended
period, they were all intended eventually to form parts of a European-style civil code.
These Laws were not designed to amend or complement extant law, but rather to replace

it altogether.!* In the field of contract law, the two centerpieces were the Contracts

12 Norman Bentwich, The Legal System of Israel, 13 INT’L & ComPp. L.Q. 236 (1964).

13 Guido Tedeschi & Yaacov S. Zemach, Codification and Case Law in Israel, in THE ROLE OF JUDICIAL
DECISIONS AND DOCTRINE IN CIVIL LAW AND MIXED JURISDICTIONS 272 (Joseph Dainow ed., 1974).

14 See id.; Daniel Friedmann, Independent Development of Israeli Law, 10 IsR. L. REV. 515 (1975); Aharon
Barak, Towards Codification of the Civil Law, 1 TEL Aviv U. STUD. L. 9 (1975); Gabriela Shalev & Shael
Herman, 4 Source Study of Israel’s Contract Codification, 35 LA. L. REV. 1091 (1975); Alfredo Mordechai
Rabello & Pablo Lerner, The Project of the Israeli Civil Code: The Dilemma of Enacting A Code in a
Mixed Jurisdiction, in LIBER AMICORUM GUIDO ALPA: PRIVATE LAW BEYOND THE NATIONAL SYSTEMS
773 (Mads Andenas et al. eds., 2007); Eyal Zamir, Private Law Codification in a Mixed Legal System —
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(Remedies for Breach of Contract) Law 1970, and the Contracts (General Part) Law
1973. The new legislation in the field of contract law did not mimic any existing foreign
law, but is generally civil-law oriented, with a key role played by the principle of good
faith, no requirement of consideration for contract formation, and so forth.

The Remedies Law 1970 was inspired by the remedial provisions of the Uniform Law
on International Sale of Goods of 1964 (ULIS)—the predecessor of the United Nations
Convention on Contracts for the International Sale of Goods of 1980 (CISG).!> The three
primary remedies under the Law are enforced performance (enforcement—in Hebrew
akhifa),'¢ rescission (in Hebrew bitul) of contract, and damages (compensation—in
Hebrew pitzuyim). According to Section 2 of the Law, when a contract is breached, “the
injured party is entitled to claim its enforcement or to rescind the contract, and in addition
to or in lieu of the said remedies he is entitled to compensation...” As further detailed in
the next Part, the primary remedy under the law is enforced performance, to which the

injured party is entitled as a matter of course.

Il. THE CONSENSUS

Under Section 3 of the Israeli Remedies Law, the injured party is entitled to enforced

performance unless one of four exceptions applies.!” Courts and scholars agree that the

The Israeli Successful Experience, in THE SCOPE AND STRUCTURE OF CIVIL CODES — A COMPARATIVE
ANALYSIS 233 (Julio Cesar Rivera ed., 2014). In the mid-1980s, following the enactment of the separate
Laws, a committee of experts chaired by Chief Justice, Prof. Aharon Barak (aka the Codification
Committee)—was established to integrate the separate Laws into a unified civil code. The committee
completed its work in the mid-2000s (Aharon Barak, Introduction to the Israeli Draft Civil Code, in THE
DRAFT CIVIL CODE FOR ISRAEL IN COMPARATIVE PERSPECTIVE 1 (Kurt Siehr & Reinhard Zimmermann
eds., 2008); Pablo Lerner & Alfredo Mordechai Rabello, The (Re) Codification of Israeli Private Law:
Support for, and Criticism of, the Israeli Draft Civil Law Code, 59 AM.J. ComP. L. 763 (2011)). The
legislative process in Parliament began in 2011, but it is unclear when it will be completed, if at all.
15 See Eyal Zamir, European Traditions, the Conventions on International Sales and Israeli Contract Law,
in EUROPEAN LEGAL TRADITIONS AND ISRAEL 499 (Alfredo Mordechai Rabello ed., 1994).
16 Section 1(a) clarifies that enforcement means “enforcement by an order for the discharge of a monetary
obligation or some other mandatory order or by a restraining order, and includes enforcement by an order
for the repair or removal of the consequences of the breach.” To avoid the ambiguity surrounding the term
enforcement (which sometimes means “giving legal effect” or “providing legal sanction for infringement”)
and the technical meaning of specific performance, we generally use the term enforced performance to
describe the remedy under Israeli law.
17 Section 3 provides as follows:

The injured party is entitled to enforcement of the contract unless one of the following obtains:

(1) the contract is impossible of performance;
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transformation of the status of enforced performance is the greatest change brought about
by the 1970 Law. Already at its Bill stage, where the entitlement to enforced performance
was more limited than in the final Law,'® it was explained that the primary right of the
injured party is for the enforced performance of the breached contract, and that—contrary
to the existing law at the time—this remedy would no longer be an equitable remedy
only.' In contrast, the rules concerning damages have not significantly changed: Section
10 of the Remedies Law follows the common law’s famous Hadley v. Baxendale rule.?°
Shortly after the Law’s enactment, the Supreme Court (Zussman J.) emphasized that
in the wake of the new Law, “enforced performance, which is akin to specific
performance, had been promoted from its inferior status under English law.” Enforced
performance, the court noted, “is now on a par with damages, if not superior to it,
whereas until now it was only used as a secondary relief, when the payment of damages
does not compensate the injured party.”?! Ever since, the Supreme Court has repeatedly
stressed that enforced performance is “the primary and principal relief to which the
injured party is entitled”;?? the “first and foremost” relief;?* the relief with priority
position under contract law;** and “primus inter pares and even superior to other
reliefs”.?> Hence, “in any case—but for those mentioned in the concluding part of Section
3—any contract will be enforced by the injured party’s claim as a matter of course”.?
While under English law, specific performance is considered an equitable relief,

subject to the court’s discretion, under the Remedies Law “enforcement is the injured

(2) enforcement of the contract consists in compelling the doing or acceptance of personal work
or a personal service;
(3) implementation of the enforcement order requires an unreasonable amount of supervision on
behalf of a court or an execution office;
(4) enforcement of the contract in the circumstances of the case is unjust.
18 As cited in supra note 17 and further explained below, under the 1970 Law, enforced performance is
denied if it is “unjust”—however, the fact that damages would provide a just (or even more just) remedy
does not militate against enforcement. In contrast, according to the Bill, enforced performance was to be
denied whenever it was established that damages were a more just remedy in the circumstances.
Y HH 5729, p. 392.
209 Exch. 341 (1854).
2! Zori Pharmaceutical & Chemical Co. Ltd. v. National Labor Court, 28(1) PD 372, 384 (1974).
22 See, e.g., Peretz v. Bitton, 30(1) PD 367, 373 (1975); Rabinai v. Man Shaked Co. Ltd., 33(2) PD 281,
291 (1979); Elhaded v. Shamir, para. 34 (Nevo, March 29, 2011).
2 Pomerantz v. K.D.S. Const. & Invest., 38(2) PD 813, 817 (1984).
24 Azimov v. Binyamini, paras. 14, 18, 20, 23, 24 (Nevo, March 7, 2013).
25 Yanai v. Yichya, 47(4) PD 773, 778 (1993).
26 Onison Const. Co. v. Deutch, 30(2) PD 398, 405 (1976).
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party’s right, and the relief is not dependent on the court’s discretion.”?” Specifically,
while under the previous law, enforcement was denied whenever damages adequately
protected the injured party’s interests,?® nowadays the fact that damages would provide
an adequate protection does not negate the entitlement to enforced performance—which
is denied only under the exceptions set out in Section 3.2° Moreover, since enforced
performance is the rule, or “the high road” (derech hamelech),*® and the limitations on its
award are the exception—the burden of proof for the existence of an exception is borne
by the breaching party.?! The court has ruled that Section 3’s exceptions must be strictly
construed: “Only in exceptional and extraordinary cases will the court refrain from
ordering the performance of the contract.”? This approach applies to all four exceptions,
including the fourth (enforcement being “unjust™).*3

More than twenty years ago, one of us expressed some reservations about this
rhetoric.** But for this exception,® the courts’ decisive position regarding the
transformation of Israeli law of contract remedies and the primary status of enforced
performance is overwhelmingly shared by legal academia, including English-oriented
scholars.3®

Moreover, the transformation of the status of enforced performance is generally

perceived to have altered the very nature of contracts: “The contract is not only a source

%7 Rabinai, 33(2) PD at 291.

28 Parchodnik v. Ackerman, 10 PD 72, 74 (1956).

2 Rabinai, 33(2) PD at 292.

30 Kassem v. Kassem, 37(3) PD 60, 90 (1983).

31 Novitz v. Leibovitz, 36(1) PD 537, 543 (1982); Kassem, 37(3) PD at 90.

32 Meir v. Mizrachi, 37(3) PD 579, 583 (1983).

33 Azimov, at paras. 16-18 (Hayut J.).

34 EYAL ZAMIR, CONTRACT FOR SERVICES LAW, 1974 67679 (COMMENTARY ON LAWS RELATING TO
CONTRACTS, Guido Tedeschi ed., 1994, in Hebrew).

35 As further described in infra Section IV.A, Arbel’s recent study (supra note 7) lends support to Zamir’s
reservations.

36 See ZELTNER, supra note 10, at 365 (describing the rule concerning enforced performance in the Bill of
the 1970 Law as “the reverse” of the common-law rule); URI YADIN, CONTRACTS (REMEDIES FOR BREACH
OF CONTRACT) LAW, 5731-1970 54 (COMMENTARY ON LAWS RELATING TO CONTRACTS, Guido Tedeschi
ed., 1979, in Hebrew); René Sanilevici, Can the Enforcement of a Monetary Obligation be Rejected for
Being Unjust?, in ESSAYS IN MEMORY OF PROFESSOR GUIDO TEDESCHI 563 (Aharon Barak et al. eds.,
1995, in Hebrew); 1 MIGUEL DEUTCH, INTERPRETATION OF THE CIVIL CODE 301-07 (2005, in Hebrew);
ELI BUKSPAN, THE TRANSFORMATION OF BUSINESS LAW 367-73 (2007, in Hebrew); SHALEV & ADAR,
supra note 11, at 191-94; Nili Cohen, Justice Exception in Contract Enforcement — Morality and Efficiency
as Considerations of Distributive Justice, 33 TEL Aviv U.L. REV. 241 (2010, in Hebrew); FRIEDMANN &
COHEN, supra note 11, at 104-05.
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for the duty to pay damages for its non-performance, it is, first and foremost, a source for
the performance of the obligations it lays down”.3” Put differently, “when a contract is
made for the sale of a horse, the buyer acquires a right to receive a horse, not a right to
damages for not receiving a horse”.3® This principled approach has guided the courts in
developing the rules of enforced performance, for example, with regard to the
appointment of a Receiver to complete a construction project,®” and the indexation of
prices by the court to facilitate the enforced performance of transactions in periods of
hyperinflation.*’ It has similarly guided the courts beyond the scope of the law of
enforced performance—for example in recognizing a broad entitlement to disgorgement
remedies, based on the law of unjust enrichment.*! Finally, some judges view the broad
availability of the remedy of enforced performance under Israeli law as incompatible with

the doctrine of efficient breach, hence as an argument against economic analysis of law:*?

The economic approach does not give sufficient weight to considerations that
cannot be given an economic weight. Contract law is not only designed to enhance
economic efficiency. It is also designed to facilitate proper social life. A contract
should be performed—and not only pay damages for its breach—because by
adopting this position we encourage people to keep their promises. Keeping

promises is a cornerstone of our life as a society and as a nation.

According to the legislation, the case law, and the scholarly writing it should therefore
be expected that following the Remedies Law, the inclination of courts to award
enforcement remedies—and correspondingly, plaintiffs’ tendency to claim these

remedies—have risen substantially.

lll. REASONS FOR SKEPTICISM

Notwithstanding the broad consensus among Israeli legislators, judges, and scholars,

there are reasons to doubt that the Remedies Law 1970 has actually brought about the

37 Novitz, 36(1) PD 542 (Barak J.).
38 Adras Building Materials Ltd. V. Harlow & Jones GMBH, 42(1) PD 221, 277 (1988) (Barak J.).
39 Onison, 30(2) PD 398.
40 Rabinai, 33(2) PD 291-95.
41 Adras, 42(1) PD 275-79.
42 Adras, 42(1) PD 278 (Barak J.).
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revolution that is commonly attributed to it. This Part discusses four types of reasons for
this skepticism: the familiar insight of comparative law that even legal systems that
diverge in their doctrinal points of departure often converge in their actual rulings; the
weight and complexity of policy arguments for and against enforced performance—given
which it is unlikely that legal systems that share the same core values would take
opposite stances on such a fundamental issue in practice; conceptual and terminological
differences between the pre- and post-1970 law and exceptions to the basic rule under
each regime; and pragmatic considerations that might narrow the actual differences

between the two legal regimes.

A. Comparative Law

One reason to question the prevailing consensus that the legal practice concerning
contract remedies changed dramatically in the wake of the Remedies Law 1970 comes
from comparative law. A basic theme in comparative law is “that the legal system of
every society faces essentially the same problems, and solves these problems by quite

different means though very often with similar results.”*

In the present context, the
argument is that, despite the contrasting positions of common-law and civil-law
systems—the former denying specific performance in all but exceptional cases, and the
latter awarding enforcement remedies subject to certain exceptions—the actual decisions
made by litigants and courts need not be too different.

Whether this is actually the case is a matter of ongoing debate, which we could not
resolve, or even describe in any detail, here. Some scholars, such as Anthony Ogus,
Lucinda Miller, Shael Herman, Jan Smits, Alan Farnsworth, and Soléne Rowan claim
that there are fundamental differences in this regard between the common-law and civil-

law systems.** As Rowan concludes, “the view amongst commentators that there are few

differences between the English and French approaches to specific remedies is

43 ZWEIGERT & KOTZ, supra note 1, at 34.

4 See Ogus, supra note 2; Miller, supra note 2; ROWAN, supra note 2, at 17-69; Shael Herman, Specific
Performance: a Comparative Analysis, 7 EDINBURGH L. REV. 5 (2003) (comparing U.S. and Spanish law);
JAN M. SMITS, CONTRACT LAW: A COMPARATIVE INTRODUCTION 11 (2014); E. Allan Farnsworth,
Comparative Contract Law, in THE OXFORD HANDBOOK OF COMPARATIVE LAW 899, 932 (Mathias Reiman
& Reinhard Zimmerman eds., 2006) (arguing that although the difference between the systems “may not be
as great as at first appears,” the systems’ attitudes “remain fundamentally different”).
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fundamentally misguided” since the description of those two systems “demonstrates
beyond doubt that the regime of specific relief in English law gives inferior protection to
the performance interest compared to the law in France.”* Other scholars, including
René David, Frederick Lawson, Louis Romero, Guenther Treitel, Konard Zweigert and
Hein K6tz, Henrik Lando and Caspar Rose, Stephen Smith, and Ronald Scalise, argue
that there is considerable practical convergence between the systems.*® For example,
Reinhard Zimmerman states that “it is widely recognised among modern comparative
lawyers that in the actual practice of German law the claim to specific performance does
not have anything like the significance attached to it in theory. At the same time, the
traditional common law view seems to be losing some of its force in both the United
States and in England.”*’

Whatever the differences that may have existed between these two systems at any
point in time, it is clear that these have gradually diminished over the years, thanks to
legislative and judicial developments. Thus, for example, Section 1211 of the French
Civil code was amended in 2016 so that enforced performance is denied not only when
performance-in-kind is impossible, but also when its cost to the promisor would be
manifestly disproportionate to the benefit to the promise. This amendment might not
close the gap between French law and English law, and it is still early to foresee how the
courts will interpret and implement it, but it certainly narrows the gap between the

systems.*® On the other side of the English Channel/la Manche, courts’ willingness to

4 ROWAN, supra note 2, at 52.

46 See DAVID, supra note 1, at 126-27; LAWSON, supra note 1, at 213; Romero, supra note 1; TREITEL,
supra note 1, at 71; ZWEIGERT & KOTZ, supra note 1, at 484; Lando & Rose, supra note 1; STEPHEN SMITH,
ATIYAH’S INTRODUCTION TO THE LAW OF CONTRACT 386 (2006); Scalise, supra note 1, at 730-34.

47 Reinhard Zimmerman, Savigny s Legacy: Legal History, Comparative Law, and the Emergence of a
European Legal Science, 112 L.Q.R. 576, 591 (1996). For additional comparative analyses, see SPECIFIC
PERFORMANCE IN CONTRACT LAW: NATIONAL AND OTHER PERSPECTIVE (Jan Smits, Daniel Hass & Geerte
Hesen eds., 2008).

48 See Jan M. Smits & Caroline Calomme, The Reform of the French Law of Obligations: Les Jeux Sont
Faits, 23 MAASTRICHT J. EUR. & ComP. L. 1040 (2016); Soléne Rowan, The New French Law of Contract,
66 INT’L & CoMP. L.Q. 805 (2017); Yves-Marie Laithier, Exécution Forcée en Nature, in THE CODE
NAPOLEON REWRITTEN: FRENCH CONTRACT LAW AFTER THE 2016 REFORMS 257 (John Cartwright &
Simon Whittaker eds., 2017).
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reinstate wrongfully discharged employees has increased in the past decades, at least in
principle.*

It appears that terminological differences between the systems (as discussed below);
the existence of significant exceptions to the basic rules (with substantial correspondence
between the situations governed by the common-law rule and those governed by the
civil-law exceptions—and vice versa); possible discrepancies between judicial rhetoric
and practice; and the interrelationships between substantive rules and the rules of civil
procedure—all result in a narrower gap between the various legal systems than first
meets the eye (even if some gap still remains). To use but one example, under Section
887 of the German Code of Civil Procedure, when a court orders the breaching party to
perform a certain act, and the breacher fails to do so—and the said act can be performed
by someone else—the court is authorized to order the performance of the act by a third
party, at the breacher’s expense. In such cases, although enforced performance was
awarded, the final result is a substitutionary monetary relief.’° Inasmuch as legal systems
that start from opposite doctrinal points of departure tend to converge in their practical
solutions, this may also be true within Israeli law, in relation to its pre- and post-1970

legal regimes.

B. Complex Policy Considerations

This Section briefly reviews some of the arguments for and against the availability of
enforced performance as a remedy for breach of contract. The main purpose of this
review is to argue that the weight and complexity of the moral, social, economic, and
institutional arguments—which make it one of the most controversial issues in contract
law—cast doubt on the plausibility of any legal system actually moving from one
extreme to another in this regard. In the face of a wealth of conflicting arguments, one

would expect that, regardless of the doctrinal point of departure, the actual

4 See Martha S. West, The Case against Reinstatement in Wrongful Discharge, 1988 U. I1l. L. Rev.
1, 32-37; GARETH JONES & WILLIAM GOODHART, SPECIFIC PERFORMANCE 171-72 (2d ed.
1996).

30 See also BASIL S. MARKESINIS, HANNES UNBERATH & ANGUS JOHNSTON, THE GERMAN LAW OF
CONTRACT: A COMPARATIVE TREATISE 40306 (2d ed. 2006); Lando & Rose, supra note 1 (describing
German and Danish law).
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implementation of the law would be moderate, balanced, and nuanced.

One reason for awarding enforced performance as a matter of course is the moral duty
to keep one’s promises. According to a liberal theory, promises, including contracts,
enable people to enjoy the efforts and resources of others, while respecting their
autonomy.’! By legally enforcing contracts, the law treats promisors as autonomous and
rational beings. Charles Fried has argued that expectation damages fully realize the moral
duty to keep promises, because they place the injured party in the same position she
would have been in had the contract been performed.>? However, as Fried’s critics have
compellingly argued, if the goal of contract law is to let the promisee get what she was
promised, then the primary remedy should in fact be specific performance.> In
retrospect, Fried conceded that the connection that he made between the promise
principle and expectation damages was “insufficiently nuanced.”*

One might doubt that there is a moral duty to perform a contract when its breach does
not entail losses to the promisee (or even when it does—if the breach results in better
outcomes overall). However, even if one concedes that there is a moral duty to perform
contracts, a liberal argument against generally awarding enforced performance is that this
remedy often significantly curtails the promisor’s freedom. Especially when the
contractual obligation is to do, rather than to give; active, rather than an obligation to
refrain from action; and personal in nature—the liberal consideration weighs against
enforced performance, and in favor of substitutionary monetary remedies.>®> Furthermore,
fairness requires taking both parties’ interests into account. In situations where enforced
performance is expected to inflict substantial hardship on the promisor, and damages
would adequately protect the injured party’s interests, both freedom and fairness
considerations militate against enforced performance.

Extending one’s perspective to society as a whole, the convention of promise- and

5! See, e.g., CHARLES FRIED, CONTRACT AS PROMISE: A THEORY OF CONTRACTUAL OBLIGATION (1981).

52 Id. at 17-19. Cf. Daniel Markovits, Making and Keeping Contract, 92 VA. L. REv. 1325, 1361 (2006).

53 Seana Shiffrin, The Divergence of Contract and Promise, 120 HARV. L. REv. 708, 722-24 (2007); Liam
Murphy, The Practice of Promise and Contract, in THE PHILOSOPHICAL FOUNDATIONS OF CONTRACT LAW
151, 154-58 (Gregory Klass, George Letsas & Prince Saprai eds., 2014).

54 Charles Fried, The Ambitions of Contract as Promise, in THE PHILOSOPHICAL FOUNDATIONS OF
CONTRACT LAW, supra note 53, at 17, 25.

35 DORI KIMEL, FROM PROMISE TO CONTRACT: TOWARDS A LIBERAL THEORY OF CONTRACT 95-109
(2003).
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contract-keeping is essential to the flourishing of a cohesive society and a functioning
market—hence the law should help sustaining this convention. Arguably, the best way to
do so is by forcing the promisor to perform the obligation they have undertaken.>® Giving
the promisor a de facto choice to perform or pay damages legitimizes the breach of
contracts—thus adversely affects society as a whole.

This is not, however, the position taken by economic analysis of law. From an
economic perspective, maximizing social utility does not require utmost deterrence
against contract breaches, but rather optimal—i.e., efficient—deterrence. Accordingly,
contractual obligations should be performed if, and only if, the net cost of performance to
the promisor is less than its net benefit to the promisee. This argument, known as the
efficient breach theory, has preoccupied the minds of contract theoreticians ever since its
introduction in the early 1970s.5

In its crude form, this argument supports expectation damages as a remedy for breach
of contract: to efficiently choose between performance and non-performance, the
promisor should internalize the costs that the breach would impose on the promisee. In
the world of economic models, expectation damages is the remedy chosen by the
contracting parties ex ante, to maximize the contract surplus, because enforced
performance might hinder efficient breach.

One criticism of this argument is the considerable discrepancy between expectation
damages in the world of models—where they make the promisee indifferent between
performance and damages—and in the real world. In the real world, promisees are
typically undercompensated because they face difficulties in proving their losses and
quantifying them; establishing the causal connection between the breach and the losses;
persuading the court that their losses were foreseeable from the promisor’s perspective at
the time of contracting; fending off arguments about mitigation of damages; and
overcoming courts’ reluctance to award damages for non-pecuniary harms in contractual

disputes—not to mention litigation costs.>® These limitations on the availability of

56 Adras, 42(1) PD 278.

57 For overviews, see Gregory Klass, Efficient Breach, in THE PHILOSOPHICAL FOUNDATIONS OF CONTRACT
LAW, supra note 53, at 362; Ariel Porat, Economics of Remedies, in 3 THE OXFORD HANDBOOK OF LAW
AND EcoNowmics 308 (Francesco Parisi ed., 2017).

38 William S. Dodge, The Case for Punitive Damages in Contracts, 48 DUKE L.J. 629, 66465 (1999).
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damages undermine the efficiency of expectation damages and lend support to enforced
performance.> This argument is particularly applicable when the subjective value of
performance to the promisee is higher than its market value—as is often the case with
real property and unique goods. The limited ability of courts to determine subjective
value of items weighs in favor of enforced performance, since the latter obviates such
determination (and opens the door to negotiation between the parties).®°

However, as Daniel Markovits and Alan Schwartz have argued, damages may be
superior to enforced performance even if the injured party is not indifferent between
performance and damages.! Whenever the promisor values the option to breach and pay
damages more than the promisee values the entitlement to enforced performance, the
parties would rationally exclude the promisee’s right to enforced performance ex ante,
and the contract price would reflect this exclusion. If these are the typical preferences,
then an efficient default rule should mimic them. Indeed, some deduce from this analysis
that an efficient breach is perfectly compatible with the moral duty to keep promises,
because in the absence of any explicit agreement to the contrary, every contract includes
an option to perform or to pay damages.®

However, survey experiments conducted by Daphna Lewinsohn-Zamir—including
with experienced business professionals—have shown that the sums of money people
demand for giving up performance and settling for monetary damages are extremely
high; indeed, many people refuse to settle for damages for any price discount
whatsoever.® Thus, it is doubtful that Markovits and Schwartz’s argument holds true in

the real world.®

59 Alan Schwartz, The Case for Specific Performance, 89 YALE L.J. 271, 274-78,284-91 (1979).

80 Anthony T. Kronman, Specific Performance, 45 U. CHI. L. REV. 351 (1978); Thomas Ulen, The
Efficiency of Specific Performance: Toward a Unified Theory of Contract Remedies, 83 MICH. L. REV. 358,
360—64 (1984).

6! Daniel Markovits & Alan Schwartz, The Myth of Efficient Breach: New Defenses of the Expectation
Interest, 97 VA. L. REV. 1939, 360-64 (2011).

82 Id. at 1979-86; Steven Shavell, Why Breach of Contract May Not Be Immoral Given the Incompleteness
of Contracts, 107 MiCH. L. REv. 1569 (2009); Richard Posner, Let Us Never Blame a Contract Breaker,
107 MIcH. L. REV. 1349 (2009); but see Seana V. Shiffrin, Could Breach of Contract Be Immoral?, 107
MicH. L. REv. 1551 (2009); EYAL ZAMIR & BARAK MEDINA, LAW, ECONOMICS AND MORALITY 26567
(2010).

83 Lewinsohn-Zamir, supra note 8.

64 Other empirical studies have shown that—contrary to the predictions of standard economic analysis—
people treat breaches that are done in a bid to increase the promisor’s profits more severely than breaches
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Moreover, even assuming that expectation damages do put the injured party in the
position she would have been in had the contract been performed, the efficient breach
theory does not imply that promisees should not be entitled to enforced performance,
because such entitlement does not necessarily prevent efficient breach. Take the
paradigmatic case of a sale of a unique good, where a third party approaches the seller
and offers to pay more for it than its value to the first buyer. Even if the initial buyer is
entitled to enforced performance, the efficient outcome may ensue, since the third party
can purchase the good from the buyer, or, alternatively, the seller may approach the buyer
and offer to buy out her contractual entitlement, thereby allowing the good to be sold to
the third party without breach of contract.®

In response, it is argued that the negotiation between the seller and the buyer may fail
due to the bilateral monopoly situation and possible information problems, and that a
breach coupled with a payment of damages is cheaper than two separate transactions
(between the seller and the buyer, and between the buyer and the third party).® However,
resolving disputes following a unilateral breach may well be costlier than renegotiation
between parties who already know each other (or an additional transaction).®’ In this
respect, one might distinguish between a contract to convey an existing object, and a
contract to produce a new object or to perform certain work. In the former case, failure of
the renegotiation between the seller and buyer would not necessarily preclude the
efficient outcome, since the third party can always buy the object from the buyer. In the
case of a contract to produce a new object or to perform certain work, however, such
failure may result in a waste of resources (and costly ex ante measures to avoid such
waste).o8

Behavioral and experimental-economic insights have also been brought to bear on this

debate. Specifically, conflicting arguments have been made as to how the very

designed to cut the promisor’s losses. See Jonathan Baron & Tess Wilkinson-Ryan, Moral Judgment and
Moral Heuristics in Breach of Contract, 6. J. EMPIRICAL LEGAL STUD. 407 (2009); Daphna Lewinsohn-
Zamir, Taking Outcomes Seriously, 2012 UTAH L. REV. 861 Maria Bigoni et al., Unbundling Efficient
Breach: An Experiment, 14 J. EMPIRICAL LEGAL STUD. 527 (2017).

85 Scalise, supra note 1, at 733-34.

86 Ulen, supra note 60, at 381-82.

87 Id. at 382-83; Daniel Friedmann, The Efficient Breach Fallacy, 18 J. LEGAL STUD. 1, 6-7 (1989).

%8 Steven Shavell, Specific Performance versus Damages for Breach of Contract: An Economic Analysis,
84 TEX. L. REV. 831 (20006).
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entitlement to enforced performance affects the value that the buyer attributes to her
contractual right, and how the choice between unilateral breach and renegotiation affects
the prospects of an agreement on the promisee’s compensation.®

Other considerations pertain to institutional and pragmatic aspects.’® One institutional
consideration concerns the volume of litigation. On the one hand, broader availability of
enforced performance might deter breaches more effectively—and fewer breaches mean
fewer lawsuits. On the other hand, a simpler way to ease the burden on the courts is to
award less effective remedies, or no remedies at all: the more paltry the remedies a
plaintiff can expect, the less she is likely to file a lawsuit in the first place. Of course, the
weaker the social, economic, and legal incentives to perform contracts, the less contracts
are likely to be performed—to the detriment of the market and other social institutions.

The cost of designing and executing judicial remedies must also be considered.
Enforced performance saves the court the need to determine the scope of compensable
losses, and to quantify the damages—tasks that may require hearing and analyzing large
amounts of evidence. Such quantification is particularly challenging when contracts
pertain to unique assets that have no ascertainable market value, or whose subjective
value to the promisee may be much higher. Sometimes, however, enforced performance
entails greater judicial and administrative costs to the legal enforcement system. This is
the case when a contract involves a complex, extensive project whose successful
completion requires close cooperation and monitoring of the promisor’s conduct.

These are but some of the relevant considerations. Given their importance and
complexity, it would be surprising if legal systems operating under comparable social and
economic conditions provided markedly different solutions in similar situations. For the
same reason, it would be surprising if the actual impact of the legislative reform in Israel

proved to be as dramatic as is commonly thought.

C. Taxonomy, Rules, and Exceptions

8 Compare Jeffrey J. Rachlinski & Forest Jourden, Remedies and the Psychology of Ownership, 51 VAND.
L.REV. 1541 (1998) and Depoorter & Tontrup, supra note 9, with Daphna Lewinsohn-Zamir, The Choice
between Property Rules and Liability Rules Revisited: Critical Observations from Behavioral Studies, 80
TeEX. L. REvV. 219 (2001).
70 See, e.g., ANDREW S. BURROWS, REMEDIES FOR TORTS AND BREACH OF CONTRACT 475-81 (3rd ed.
2004).
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In light of the argument that the actual difference between common-law and civil-law
systems is smaller than it appears to be and the complex policy considerations described
above, we take a closer look at Israeli law before and after 1970, which is commonly
believed to represent two opposite approaches. Several terminological and taxonomic
differences between the two legal regimes cast doubt on the common wisdom.

To begin with, there are two important differences between the pre-1970 concept of
bitzu’a be’ayin (specific performance) and the post-1970 concept of akhifa (enforced
performance). Common-law courts routinely order debtors to repay their debts. The right
to enforce contractual monetary obligations is not an equitable, discretionary remedy, but
rather a remedy in law. It is not an exception to the denial of specific performance,
because such an order is not thought of as an instance of specific performance—a term
that refers exclusively to non-monetary obligations.”! In contrast, according to Section 1
of the Remedies Law 1970, enforced performance explicitly encompasses an order to pay
a debt. Hence whenever an Israeli court awards enforced performance of monetary
obligations under the 1970 Law, it would have most probably done so under the previous
law as well.

The same is basically true of obligations to refrain from action—e.g., when an
employee undertakes not to compete with her employer for the duration of her
employment. Like an order to repay a debt, a restraining injunction is not considered an
instance of specific performance,’? and is awarded quite liberally in common-law
systems. Again, the current Israeli definition of enforced performance explicitly covers
restraining injunctions. Thus, in this regard too, the willingness of courts to issue such
orders need not significantly depart from previous law.

Then, the primary exception to the denial of specific performance under common law
pertains to real property transactions. Since both under the British common law and the
pre-1970 Israeli law, contracts for the sale of real property were specifically enforced on
a regular basis, here too, one should not expect any change following the enactment of
the 1970 Law. A few years ago, Menachem Mautner examined all judgments of the

Israeli Supreme Court in the field of contract law, as published in the official Report

"I BURROWS, supra note 70, at 433.
2 Id. at 527-29.
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during the first sixty years of the State of Israel (1948-2008).7> He found that the single
most common transaction dealt with in those judgments was the sale of real property.
Twenty-six percent of the judgments dealing with contract law issues pertained to sale of
real property (and the total share of judgments dealing with transactions in real property,
including tenancies and combination transactions,”* was 36.5%). To the extent that the
courts have specifically enforced these contracts after 1970, they most likely would have
done so before 1970, as well.

Thus, whenever Israeli courts enforce contractual obligations to transfer title in real
property (the primary exception to the common-law rule), or to pay a debt, or to refrain
from a given action, they do not necessarily depart from the pre-1970 law.

Finally, there are the four exceptions to the availability of enforced performance
under Section 3 of the Remedies Law 1970, cited above. Although it is often emphasized
that in interpreting and applying these exceptions, the courts should not take their cue
from English law, there is actually considerable overlap between them and between
reasons for avoiding specific performance offered in English law. For example, the denial
of enforced performance when performance is impossible (Section 3(1)), or against
employees and other providers of personal services (Section 3(2)), echo similar English

rules.

D. Practicalities

Even in cases where enforced performance is available in principle under current Israeli
law, there may be practical reasons not to sue for this remedy (or not to award it, when
sought). It stands to reason that in many contractual disputes that are resolved in court
(which are a small proportion of all contractual disputes), plaintiffs do not sue for
enforced performance in the first place, or subsequently forgo this relief, and settle for
monetary remedies only. A key reason for this lies in the disparity between substantive

contract law and the rules of civil procedure.

73 Menachem Mautner, How Does Israeli Contract Law Develop?, 34 TEL Aviv U.L. REV. 527 (2011, in
Hebrew).

4 A combination transaction, which is quite common in Israel, is one where a landowner provides the land,
a construction firm builds an apartment building on it, and the parties then divide the apartments between
them.
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Usually, to obtain an effective order of enforced performance—be it for the transfer
of an asset, the performance of certain work, or refraining from a certain action—the
plaintiff must get a preliminary injunction. Thus, to ensure the effectiveness of an order
to transfer property in a sales contract, the buyer must get an interim injunction
prohibiting the destruction or sale of the property to a third party. Likewise, to compel a
contractor to complete a certain construction work, it is essential that the contractor
proceed with the work during litigation, because suspension of the construction for
several years until final judgment is issued would greatly harm the injured party.
Similarly, enforcing a non-compete clause requires a preliminary injunction, because
clients who move to the promisor are unlikely to return to the promisee after several
years of litigation (indeed, the very obligation not to compete may expire by the time a
judgment is handed down).

Alas, by their very nature, preliminary injunctions are awarded before the court has
heard the evidence, assessed its reliability and weight, or decided on the legal issues. For
this reason, courts are reluctant to issue preliminary injunctions—especially mandatory
injunctions to perform a certain act (as opposed to preventing one); injunctions that
change the status quo (as opposed to maintaining it); or ones that are virtually identical to
the main relief that is being sought. As in other legal systems, the rule in Israel is that the
award of preliminary injunctions is discretionary. One key consideration is whether
refraining from issuing such an injunction would cause irreparable harm to the movant, if
she prevails on the merits. Usually, a preliminary injunction is not issued if money can
adequately compensate the plaintiff ex post for the harm caused in the absence of such an
injunction.” Thus, while courts and scholars insist that the adequacy of a monetary relief
does not weigh against the award of enforced performance, when it comes to preliminary
injunctions the opposite rule has remained in effect after the enactment of the Remedies
Law 1970. Since a plaintiff who fails to attain a preliminary injunction usually
relinquishes enforced performance as the main relief (as it is likely to be pointless), this
procedural rule has an enormous impact on the extent to which enforced performance is
awarded. And even if, for whatever reason, a plaintiff insists on a pointless remedy, the

court may well refuse to award it.

75 UR1 GOREN, ISSUES IN CIVIL PROCEDURE LAW 907 (12th ed. 2015, in Hebrew).
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Moreover, even if the court is willing to award a preliminary injunction, it would
ordinarily condition it on the movant giving a security for compensating the defendant’s
losses caused by the injunction, if the plaintiff’s claim is eventually dismissed.’”® Since
providing a security may be rather costly, a plaintiff may refrain from asking for a
preliminary injunction, or relinquish it ex post—thus practically abandoning enforced
performance as the ultimate relief.”” Even before filing a claim, insisting on enforced
performance often means that the injured party would not take steps to mitigate her losses
from the breach (e.g., by selling the sales object to another person or buying a substitute
from another seller). However, this is a risky option. If for any reason the injured party
eventually fails to obtain enforced performance and has to content herself with monetary
damages, she would not be compensated for losses that she “could have prevented or
reduced by reasonable measures” (Section 14(a) of the Remedies Law). Taking
mitigation-of-damages measures—which often entails renouncing her claim for enforced
performance—may thus be the safer option.’®

Another reason for injured parties not to be keen on securing enforced performance is
the expected lapse of time between the filing of a lawsuit and execution of the final
judgment. Very often, the execution of an order of enforced performance years after the
agreed time would not even remotely place the injured party in the position she would
have been had the contract been duly performed. Even if a buyer is granted a preliminary
injunction prohibiting the disposal of the sales object, receiving a used car or a new
laptop computer two or three years after the due date is hardly satisfactory. In such cases,
plaintiffs usually prefer monetary remedies (that said, if the plaintiff is granted a
preliminary injunction, she may use it as leverage to obtain a favorable settlement).

Plaintiffs might also avoid suing for enforced performance because their relationship
with the defendant has irrevocably deteriorated, or they have lost confidence in the
latter’s competence to perform the contract as promised. Finally, the choice of remedies
is a reflection not only of the interests of the plaintiffs, but of their attorneys, as well.

Often attorneys prefer a monetary relief, out of which it is easier to collect their fee.”

76 Dudi Schwartz, Interlocutory Remedies — Guidelines for Judicial Discretion, 13 BAR-ILAN L. STUD. 441,
454-57 (1996, in Hebrew).

77 Cf. Herman, supra note 44, at 18-19.

8 Cf. Herman, supra note 44.

7 Arbel, supra note 7, at 388-89.
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For all of these reasons, people often avoid litigation altogether, or are content with
suing for monetary remedies only. A common example of contracts that are hardly ever
specifically enforced are those for the supply of fungible goods: if the buyer can purchase
a similar object on the market, she would almost invariably prefer this option, and at most
claim damages for the losses caused by the breach. Even if plaintiffs initially sue for
enforced performance, as time goes by they may well settle for substitutionary, monetary

reliefs.

IV. THE EMPIRICAL STUDY: MOTIVATION AND METHODOLOGY

A. Previous Studies
While the reasons to doubt that the status of enforced performance has been transformed
by the Remedies Law 1970 sound sensible, the question of whether such transformation
has actually occurred is largely an empirical one. However, contrary to the burgeoning
theoretical discussion, only few attempts have been made, in Israel or elsewhere, to
examine the issue empirically; and they all have considerable limitations. Thus,
Lewinsohn-Zamir conducted a survey experiment in which she studied people’s
preferences with regard to in-kind versus monetary remedies.®® The study used both lay-
and businesspeople as subjects, and examined both ex-post choices and ex-ante
preferences (backed up by willingness to pay for their fulfillment). While this study is
vulnerable to the usual criticism about the external validity of laboratory experiments, it
did shed new light on the recurring claim that people, or at least experienced
businesspeople, are indifferent between actual performance and monetary compensation.
The findings clearly indicate that they are not. However, the study did not answer the
question of how often plaintiffs sue for enforced performance—and how often courts
award it—because plaintiffs’ and judges’ decisions in this regard involve many other
considerations that cannot be tested in a stylized, vignette experiment.

These limitations also characterize two incentivized lab experiments, designed to
examine individuals’ judgment and decision-making under different remedy regimes.
Ben Depoorter & Stephan Tontrup found that, when specific performance was the default

remedy, promisees exhibited strong resentment toward efficient breach and a desire to

80 Lewinsohn-Zamir, supra note 8.
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enforce the contract—whereas in the absence of specific performance, they were more
willing to accept such a breach.’! In a stylized experiment, Christoph Engel and Lars
Freund found that participants were considerably more willing to donate money to a
charity of their choice when they could purchase “insurance” that the money would
indeed go to that charity, than when they could only purchase an entitlement to have their
expectation or reliance interests protected monetarily (no such difference between the
“remedies” was apparent in a parallel experiment regarding the purchase of chocolate
bars of a particular taste).3?

In a study more directly relevant to our inquiry, Henrik Lando and Caspar Rose
surveyed the judgments published in the Danish Weekly Law Report between 1950 and
2000, and found that specific performance is rarely used.®* However, their study provides
no details about the method used to collect and analyze the data. More importantly,
Lando and Rose did not explore the full terrain of enforced performance, or even of
specific performance in the common-law sense of the term, but rather limited their study
to duties to act—as opposed to duties to give (including to pay money) and (implicitly)
duties to refrain from acting. Since positive duties to perform an act are the least
specifically enforced obligations in virtually all legal systems, the lessons to be learned
from this study are limited. Finally, in order to draw a comparison between civil-law and
common-law systems, one should ideally examine representatives of both families, which
Lando and Rose did not.

Finally, Yonathan Arbel conducted a qualitative study in Israel, in which he
interviewed eighteen people: five plaintiffs who won a claim for enforced performance;
one defendant against whom an enforced performance was awarded, eleven lawyers; and
the head of an execution office.3* Interestingly, Arbel found that many plaintiffs do not
sue for enforced performance, and enforced performance is not frequently awarded. The
reasons for this included attorneys’ preference for monetary relief; changes in the

plaintiff’s preference due to the lapse of time between the filing of the suit and the

81 Depoorter & Tontrup, supra note 9.

82 Engel & Freund, supra note 10.

8 Lando & Rose, supra note 1. The authors referred to German and French law as well, but with regard to
those systems they relied solely on academic writings of comparative law experts, without drawing on
empirical data.

8 Arbel, supra note 7.
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judgment; and the difficulty in ensuring the quality of performance pursuant to a judicial
order. At the same time, he found that in some cases suits for enforced performance are
“motivated by a desire to signal to the court something about the merits of the case, to
minimize procedural costs and delay, or to use as leverage in negotiations.”®> While this
study offers further reason to be skeptical toward the prevailing rhetoric in Israeli law, its
limited number of interviews, lack of any quantitative analysis, and absence of
comparison between current practice and practice before 1970—or in other legal
systems—Ilimit the lessons that may be drawn from it.

In summary, to date no empirical study has used a quantitative methodology to
examine the actual resort of litigants and courts to enforced performance. To start filling

this gap, we conducted the study described below.

B. Methodology

To examine the impact of the Remedies Law 1970 on enforcement remedies, we created
a dataset of all accessible judgments of the Israeli Supreme Court relating to remedies for
breach of contract, from the establishment of the State of Israel in 1948 until the end of
2016. The dataset included both judgments published in the official Supreme Court
Report (Piskei Din, or Pad’’7), and unpublished judgments included in the comprehensive
electronic database of Nevo—the leading commercial publisher of legal materials in
Israel. To create the dataset, we examined a// judgments published in the official report
until 1970, and all judgments classified as dealing with “remedies for breach of contract”
in the official report’s index after 1970. However, not all Supreme Court judgments have
been published in the official Report, and the proportion of judgments that have been
included has varied over the years. In recent decades, al/l judgments have been included
in the Nevo database. To find all judgments concerning remedies for breach of contract
that may have not been published in the official Report, or were not indexed under
“remedies for breach of contract,” we searched the Nevo Database for all judgments
citing the Contracts (Remedies for Breach of Contract) Law, 1970, or including the
phrase remedies for breach of contract. A considerable number of these were found in

fact to deal with other issues and not with remedies for breach of contract, hence they

85 1d. at 386.
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were not included in our dataset. While we might have missed a few relevant judgments
in the Nevo database, we are fairly confident that we encoded almost all of them.

Our main dataset thus comprised a total of 531 Supreme Court judgments (since in 42
cases the court discussed remedies sought by both parties, the dataset includes a total of
573 observations).®® Of the 531 cases (573 observations), 169 (175) were handed down
during the period of almost 23 years, from April 1948 until March 26, 1971—one day
before the Remedies Law 1970 went into force and 333 (369) were delivered during the
period of almost 46 years, between March 27, 1971 and the end of 2016. For the sake of
convenience, we dub these two periods pre-1970 and post-1970, respectively. In addition,
29 judgments (29 observations) were handed down after the Remedies Law 1970 had
come into force, but pertained to contracts that had been concluded earlier, which were
subject to the pre-1970 legal regime. In those cases, it is not always clear whether the
court applied the pre-1970 doctrine (as required) or the post-1970 rules—and even when
it did apply the previous law, the judges might have been consciously or unconsciously
influenced by the new legal regime. For this reason, when comparing pre-1970 with post-
1970 court rulings, we excluded these 29 cases from our analysis (we did not exclude
them from other analyses)."’

Our main dataset did not include lower-courts’ judgments that had not been appealed
and discussed in a Supreme Court judgment—because such judgments have rarely been
officially reported, and lower-courts’ judgments given before the 2000s are not available
in electronic databases either. We did, however, create and analyze a complementary
dataset of a large sample of 236 district court judgments (279 observations) given in the
2000s and 2010s, concerning remedies for breach of contract, that were included in the
Nevo electronic database. As further explained below, we used this complementary
dataset primarily to get a sense of the degree to which the picture of district court

judgments emerging from the main dataset resembles the entire population of district

86 Under Israeli law, the Supreme Court can convene a further hearing on its own judgments, with an
extended panel of judges. Regarding the seven cases in which the court held a further hearing on judgments
concerning remedies for breach of contract, only the final decision in the further hearing was included in
the dataset.

87 As it happens, the judgments handed down by the Supreme Court after 1970 with reference to pre-1970
cases were also those in which the district courts ruled after 1970 with regard to such cases. When
comparing the remedies claimed by the litigants in each period, we omitted lawsuits filed after 1970 that
pertained to contracts made before 1970. This category included 23 judgments (23 observations).

27



court judgments, during a comparable period (thereby overcoming part of the difficulty
created by the selection of appealed cases).

For each judgment, we encoded a long list of variables, including case number;
litigants’ names and occupations; year of filing of the initial lawsuit and date of the final
judgment; names of the judges; type of contract(s); type of alleged breach(es); rulings by
the lower court and by the Supreme Court as to whether or not the contract had been
breached; the appeal outcome; remedies initially sought; remedies awarded by the district
court;’® remedies awarded by the Supreme Court; the substance of the enforcement
remedies; and the type of damages awarded. In the relatively rare cases of minority
opinions at the Supreme Court, each judge’s opinion was encoded separately.
Comparable variables (excluding those pertaining to the Supreme court ruling) were
encoded in the complementary dataset of district court judgments. All the variables were
initially encoded by Leon Anidjar.?® The key variables of the judgments included in the
main dataset—the period in which the lawsuit was filed and the judgment was awarded
(pre-1970, post-1970, or the interim period), type of contract, remedies sought, remedies
awarded by the district courts and by the Supreme Court, and the type of enforcement
remedy—were independently encoded again by Eyal Zamir, Ori Katz, and the research
assistant Roi Yair (about 100 judgments were encoded by Roi, and the others by Eyal and
Ori). In the great majority of cases there was agreement between the two encodings, and
whenever there were differences, they were discussed and resolved.

Regarding the remedies sought or awarded by the district courts and the Supreme
Court, we focused on enforcement remedies and encoded the type of enforcement order
sought or awarded: to give, to refrain from giving, to do, to refrain from doing, or to pay
a debt). As previously noted, due to the terminological differences between the pre- and

post-1970 regimes, the term enforced performance, as used by the Remedies Law 1970

8 In 29 cases, the Supreme Court discussed disputes that had first been adjudicated in a magistrate court,
then on appeal at a district court, and finally, on second appeal, at the Supreme Court. To avoid undue
complexity, and given the relatively small number of such cases, we did not encode the remedies awarded
by the magistrate court (but the year of filing the lawsuit and the remedies sought were encoded according
to the initial lawsuit).

8 Information regarding the remedies initially sought and those awarded by the district court in the main
dataset was gleaned from the Supreme Court judgments. However, whenever it was possible to obtain the
judgment of the district court directly from the electronic database, that judgment was examined too.
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and in post-1970 judgments, is equivalent to the aggregate of specific performance,
prohibitory injunctions, and orders to pay debt under the previous regime. We therefore
coined a new term—enforcement remedies—to denote both enforced performance in the
post-1970 period, and all forms of specific performance, prohibitory injunctions, and
orders to pay debt in the pre-1970 period. In contrast, the encoding described below does
not differentiate between other remedies sought or awarded: damages (including the sub-
categories of regular damages, compensation without proof of damage,”® damages for
non-pecuniary harms, and liquidated damages); declaration that a contract had been duly
rescinded (the rescission itself does not require a court order under Israeli law),
restitution, and disgorgement.

Importantly, whenever both an enforcement remedy and damages were sought or
awarded, we encoded it as a claim or as an award of enforcement remedy only. Very
rarely does an enforcement remedy fully compensate for all the losses incurred by the
breach—if only because the performance pursuant to a court judgment occurs long after
the contracted time. Regardless of whether or not the plaintiff sues for, or receives,
damages, for our purpose the critical point in such cases is that she sought, or received,

an enforcement remedy.

C. Strengths and Limitations

To the best of our knowledge, ours is the first quantitative study of courts’ awards of the
remedy of enforced performance. Although a quantitative analysis misses much of the
richness and nuance of doctrinal and qualitative-empirical analyses, it does have distinct
advantages. An assessment of judicial practice that does not rely on a quantitative
analysis is prone to various biases. People often determine the likelihood of events and

the frequency of occurrences based on the ease with which they can recall similar events

0 According to Section 11(a) of the Remedies Law 1970, “where an obligation to supply or receive any
property or service has been broken and the contract is rescinded by reason of the breach, the injured party
shall, without proof of damage, be entitled to compensation in the amount of the difference between the
consideration for the property or service under the contract and its value on the date of rescission of the
contract.” Under Section 11(b), “where an obligation to pay a sum of money has been broken, the injured
party shall, without proof of damage, be entitled to compensation in the amount of the interest on the sum
in arrears from the date of the breach to the date of payment, at the full rate under the Adjudication of
Interest Law 1961, unless the court prescribes a different rate.”
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or occurrences—the so-called availability heuristic.’' Since judgments vary in terms of
saliency and memorability, scholars might overestimate the likelihood of phenomena that
are manifested in salient judgments (and vice versa).”? People also exhibit motivated
reasoning and confirmation bias—namely, they tend to automatically acquire and
process information in ways that confirm their prior views and expectations.”® In the
present context, this means that people who believe that the Remedies Law did (or did
not) transform Israeli law may ignore or underestimate evidence to the contrary. A
quantitative analysis can overcome such pitfalls.

That said, a quantitative analysis of court judgments involves its own challenges.”* As
noted in the previous Section, our study faces the difficulty that for a considerable part of
the period it covers, we do not have access to all Supreme Court judgments—only to the
published ones. We do not know precisely what proportion of the court’s judgments were
included in the official Report at any given time. Only in the mid-1990s did the Nevo
database begin to comprehensively include all Supreme Court decisions. Presumably, the
choice of judgments to be published in the official Report in previous years was not
random. While we concede this limitation, the proportion of published judgments does
appear to have been always fairly high (particularly with regard to those that provided
substantial reasoning), and in any event, there is no reason to believe that the choice of
judgments for publication in the early years systematically biased our findings one way
or the other.

As for coding methodology, our study has the disadvantages and advantages of being
coded mostly by the principal researchers. The main disadvantage is that the coding was
not blind, that is, the encoders were aware of the research question. The main advantage
is that we did not rely much on students, whose legal expertise is more limited (the

research assistant who took part in the encoding was a third-year student). The fact that

! Amos Tversky & Daniel Kahneman, Availability: A Heuristic for Judging Frequency and Probability, 4
COGNITIVE PSYCHOL. 207 (1973).

%2 Jeffrey J. Rachlinski, Does Empirical Legal Studies Shed More Heat than Light? The Case of Civil
Damage Awards, 29 RATIO JURIS 556, 560-61 (2016).

%3 Raymond S. Nickerson, Confirmation Bias: A Ubiquitous Phenomenon in Many Guises, 2 REV.
GENERAL PsYCHOL. 175 (1998).

%4 See generally Mark A. Hall & Ronald F. Wright, Systematic Content Analysis of Judicial Opinions, 96
CALIF. L. REV. 63 (2008); Gregory Klass, Empiricism and Privacy Policies in the Restatement of Consumer
Contract Law, 36 YALE J. ONREG.  (2018) (available at:
https://scholarship.law.georgetown.edu/facpub/1987).
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the key variables were coded twice by different encoders significantly enhances the
reliability of the encoding.

A general limitation of observational studies is that they can identify correlations (or
associations), but hardly prove causation. We concede this limitation, and would
therefore welcome the use of other empirical methods to further study the present issue.
However, in this respect our study has the advantage that it is not comparing the legal
regimes of two different societies, but rather two legal regimes of a single society,
exploiting the “legislative shock™ of 1970. To be sure, in the 69 years covered by our
dataset, myriad social, economic, legal, and political developments have occurred in
Israel that might have affected plaintiffs’ inclination to sue for enforcement remedies, and
the courts’ willingness to award them. In a bid to identify causal connections, we used a
series of logistic regressions in which we controlled for various variables—including the
legal regime (pre- or post-1970); the length of legal proceedings; the year of judgment;
the filing year; the type of contract; and type of plaintiff. Still, we cannot rule out the
impact of other, unobservable or unmeasurable variables on claims for enforcement
remedies, or on awards thereof.

Our quantitative study focuses on judgments by the Supreme Court, because the great
majority of judgments of lower courts—especially in the first decades of Israel’s
existence—were never published and are not otherwise available. The Nevo database
began systematically including district court judgments only in the early 2000s, so it is
practically impossible to get a reliable picture of rulings by the lower courts during most
of the period in question. If one wishes to explore law-in-action, focusing exclusively on
appeal judgments is obviously problematic: studies have shown that most contractual
controversies are resolved without the involvement of lawyers, or—even if lawyers are
involved—without filing a lawsuit.”> Of all contractual disputes that reach the court
system, a great many are settled before judgment. Of the lower courts’ judgments, only
some are appealed, and many appeals are settled before a Supreme Court ruling.”®

Disputes that are resolved at the Supreme Court are not only a tiny percentage of all

%% Stuart Macaulay, Non-Contractual Relations in Business: A Preliminary Study, 28 AM. Soc. REV. 55,
60-62 (1963).

% Unlike its U.S. counterpart, the Israeli Supreme Court does not have the discretion not to discuss appeals
from the district court. Such discretion exists only with regard to cases that were initially heard by the
magistrate court and then, on appeal, by the district court.
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contractual disputes, there is no reason to assume that they are a random, representative
sample of all adjudicated disputes (let alone of all contractual disputes). Since litigants
decide which disputes are adjudicated (including those that are adjudicated all the way to
a Supreme Court ruling); and since these decisions are a function of the litigants’
expectations about the court’s ruling—the resulting selection effect can seriously curtail
the possibility of inferring lower courts’ judgments and out-of-court settlements from
Supreme Court rulings.”’

A partial response to this difficulty is that disputes involving contract remedies are
usually multi-dimensional, so it is unclear what determines the selection of cases for
adjudication (or appeal). Typically, the parties disagree not only (or even primarily) about
the appropriate remedy, but also, and often primarily, on the validity of the contract, its
interpretation, whether it has been breached and by whom, whether it has been duly
rescinded, whether the injured party waived her rights, and so forth. Hence, even if the
litigants could perfectly predict the court’s ruling about the remedy, the case may be
adjudicated and even appealed for other reasons. Information asymmetry between the
litigants, cognitive biases (e.g., the over-optimism bias), and other factors render the
possible effects of selection indeterminate and unpredictable’®—if they exist at all.”
Moreover, in the present context, any one of the contracting parties (e.g., the seller or the
buyer), the disputants (the alleged breacher or her counterparty), and litigants (the
plaintiff or the defendant) may appeal the district court judgment (thereby possibly
triggering a counter-appeal). And while the party alleging breach is certainly more likely
to file a lawsuit, in contractual disputes (unlike typical tort cases), either party might be
the plaintiff or the counter-plaintiff, since often the parties blame each other and react to

alleged breaches in ways that may prompt either of them to file a lawsuit. It is therefore

°7 On the selection effect, see George L. Priest & Benjamin Klein, The Selection of Disputes for Litigation,
13 J. LEGAL STUD. 1 (1984).

8 See Lucian Bebchuk, Litigation and Settlement under Imperfect Information, 15 RAND J. Econ. 404
(1984); Donald Wittman, Is the Selection of Cases for Trial Biased?, 14 J. LEGAL STUD. 185 (1985);
Steven Shavell, Any Frequency of Plaintiff Victory at Trial is Possible, 25 J. LEGAL STUD. 493 (1996);
Jennifer K. Robbennolt, Litigation and Settlement, in THE OXFORD HANDBOOK OF BEHAVIORAL
EcoNoMiICS AND THE LAW 623 (Eyal Zamir & Doron Teichman, eds., 2014) (surveying the heuristics and
biases that affect litigants’ and lawyers’ decisions regarding litigation and settlement).

% Eric Hellman, Daniel M. Klerman & Yoon-Ho Alex Lee, Maybe There’s No Bias in the Selection of
Disputes for Litigation, 174 J. INSTITUTIONAL & THEORETICAL ECON. 143.
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particularly difficult to know how, if at all, the selection of cases to be resolved by the
courts biases the picture emerging from these judgments.

To gain insight into the selection effect in the present context, we created a
complementary dataset consisting a sample of all district court judgments (whether or not
appealed to the Supreme Court) from the 2000s and 2010s—the first period in which the
Nevo database covers virtually all of the district court judgments. The sample included all
district court judgments concerning remedies for breach of contract that were delivered in
the years 2005, 2008, 2011, and 2014—a total of 236 judgments (279 observations). To
create the dataset, all the judgments of those years containing the phrase “remedies for
breach of contract” were examined and those that actually dealt with remedies for breach
of contract were included in the complementary dataset. We compared the remedies
sought by plaintiffs and awarded by district courts in this complementary dataset to those
sought and awarded by the district courts, as gleaned from the main dataset. To have a
sufficiently large basis for comparison, we compared the complementary dataset to all
district court judgments in the main dataset were mentioned in the main dataset, given
from 2000 to 2016—a total of 83 observations. This comparison allowed us to gauge the
extent to which the picture emerging from the main dataset is skewed due to the selection
of cases for appeal to the Supreme Court (but not the selection of cases to be adjudicated
in the first place). It should be noted that the concern about the selection effect
characterizes all observational studies of appellate court judgments, in which respect we
join a respectable list of studies.!?

Analyzing Supreme Court rulings is worthwhile also because Israel follows the
common-law tradition with regard to stare decisis: according to Section 20(b) of the
Basic Law: The Judiciary, “a rule laid down by the Supreme Court shall bind any court
other than the Supreme Court.” While it is unclear whether lower courts and attorneys are
influenced more by the Supreme Court’s rhetoric or by its practice (inasmuch as these
two differ), the Court’s judgments do indubitably have an impact well beyond the
particular cases they pertain to. Put differently, the Supreme Court’s judgments are at

once a manifestation of law in action and of law on the books. Hence, even if one is

190 See generally LEE EPSTEIN, WILLIAM M. LANDES & RICHARD A. POSNER, THE BEHAVIOR OF FEDERAL
JUDGES: A THEORETICAL AND EMPIRICAL STUDY OF RATIONAL CHOICE (2013).
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mostly interested in the legal doctrine—rather than its actual impact—Supreme Court
judgments are one of the two primary sources of law, along with legislation. And while
the meaning of statutory law depends first and foremost on the statutory text, the meaning
of case law depends both on the court’s rhetoric and its operative rulings. Inasmuch as the
prevailing rhetoric about the transformation of the status of enforcement remedies departs
from the court’s actual rulings, one should doubt the efficacy of the declared doctrine,
and perhaps even the sincerity of the judges. In any event, from this perspective, the fact
that our dataset does not include unpublished judgments from the early decades is of

lesser concern, since such judgments did not effectively shape Israeli law.

V. THE EMPIRICAL STUDY: MAIN FINDINGS

This Part describes the findings of our empirical study. It first presents the types of
contracts discussed in the Supreme Court judgments concerning contract remedies. It
then describes the types of remedies initially sought by plaintiffs and the extent to which
they were awarded by the district courts and the Supreme Court, before and after the
Remedies Law 1970. We further examine the associations between the awarding of
enforcement remedies and the judges’ legal education, and between those awards and the
length of the legal proceedings. Finally, we compare the district court judgments that
have been delivered since the year 2000 and included in our main dataset, with a sample

of district court judgments from that period.

A. Types of Contracts

Both doctrinally and according to the pertinent policy considerations, the inclination to
award enforced performance should vary from one type of contract to another. Table A1l
(see Appendix) provides the absolute number and relative proportion of the various types
of contracts among all judgments in our dataset, and Figure 1 depicts their relative share

graphically, before and after the 1970 change in legislation.
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Figure 1: Types of Contracts Discussed in Supreme Court’s
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As Table Al and Figure 1 demonstrate, the relative proportion of the various
contracts handled by the Supreme Court before the Remedies Law 1970 is roughly
similar to those handled from then on. Comparing each of the categories before and after
1970 reveals a statistically significant difference only in the category of contracts for
services.!?! Most of the decline in the proportion of these contracts is due to the fact that
before 1970, 15 out 169 judgments (9%) dealt with brokerage contracts, whereas after
1970, only 6 out 333 judgments (2%) did.!?? In both periods, real-property transactions—
including sales, long- and short-term leases, license, gifts of real property, and
combination transactions—constituted more than half of the contracts. These findings are
consistent with the finding that land transactions play a disproportionally large part in

shaping Israeli contract law through Supreme Court precedents.!'??

101 Real property: ¥*(1)=2.69, p=0.1; services: y*(1)=8.3, p=0.004; personal property: ¥*(1)=0.783, p=0.38;
family contracts: ¥%(1)=0.05, p=0.82; employment contracts: ¥*(1)=0.167, p=0.68; other: ¥*(1)=2.323,
p=0.13.

102 Plausibly, a primary cause for this decline was the gradual expansion of the jurisdiction of the magistrate
courts, in terms of the size of the lawsuits, between 1985 and 2001. Since claims for brokerage fees
ordinarily refer to relatively small sums of money, and since the Supreme Court tends not to allow second
appeals (that is, appeals on judgments in which the district courts have ruled on appeal from a magistrate
court), the share of these contracts in the Supreme Court caseload has dramatically decreased.

193 Mautner, supra note 73, at 543-45, 553-55.
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Of course, the relative share of the various contract types in Supreme Court
judgments is by no means a reflection of their proportion in the economy, or even in the
judicial system’s caseload (which comprises many small-scale disputes that are settled in
the lower courts—including the small-claims court). Most small-scale transactions likely
never reach the Supreme Court because the stakes are too low, and most large-scale
transactions between commercial entities are settled out of court.!% Real-property
transactions are often large enough to justify litigation all the way to the Supreme Court,
and, being discrete—rather than relational—contracts, the incentives to resolve disputes

amicably out of court are weak.

B. Remedies Initially Sought

As arule, courts do not award reliefs that litigants do not ask for. Hence, to understand
the actual role enforcement remedies play in contract law, it is important to establish the
extent to which plaintiffs actually seek these remedies. Table A2 presents the number of
times and relative share each type of remedy was sought, and Figure 2 presents the
relative shares graphically, in each of the two periods. Both the table and the figure refer
to the remedies sought when the lawsuit was initially filed, in cases that reached a

Supreme Court judgment.

Figure 2: Remedies Initially Sought
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194 Macaulay, supra note 95, at 60—62; Mautner, supra note 73, at 546-47, 559-60.
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As Table A2 indicates, before 1970 the Supreme Court ruled in 192 cases in which
remedies for breach of contract were sought, and after 1970 it ruled in 358 such cases
(excluding cases in which the contract was made prior to 1970). The most striking
finding is that the percentage of claims for enforcement remedies sharply declined from
61% in the pre-1970 period to 44% in the post-1970 period (x*(1)=15.491, p<0.001).

To examine whether the 1970 legislative reform affected the inclination of plaintiffs
to sue for enforcement remedies, we examined this inclination longitudinally. Figure A1l
(see Appendix) presents the percentage of observations in which such remedies were
claimed for each three-year period between 1950 and 2015. The use of three-year
periods, rather than single years, is because the limited number of judgments—Iless than
eight observations per year on average—would make a one-year graph very volatile.
Even when we look at three-year periods, the 95% confidence interval is very wide, due
to the small number of observations in each period (less than 24 on average), so this
graphic illustration is not very informative.!®> When comparing the percentage of
enforcement remedies sought three, six, and nine years before and after the legislative
reform (i.e., when comparing 1971-73 to 1968-70; 1971-76 to 1965-70; and 1971-79 to
1962-70), none of the differences are statistically significant (¥*(1)=1.05, p=0.306;
v*(1)=0.004, p=0.948; and x?(1)=0.004, p=0.95, respectively).

To sum up, the change in plaintiffs’ chosen remedies strikingly contradicts the
prevailing belief among judges and scholars that the Remedies Law 1970 upgraded the
status of enforced performance from a secondary relief to the primary and routine remedy
for breach of contract. It does not even fall into line with the alternative, skeptical
conjecture that the Remedies Law 1970 did not brought about any real change with
regard to the use of enforcement remedies. As far as we can tell, the legislative reform
did not affect the inclination to sue for enforcement remedies. This conclusion should be

treated with caution, however, due to the small number of observations.

105 If Figure A1 shows anything, it is that there was a rise in the tendency to seek enforcement remedies just
before 1970, and a relatively steady decline after that year. The apparent rise before 1970 can hardly be
explained by an expectation of the legislative reform, because reforms in substantive law do not apply
retroactively.
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C. Remedies Awarded by District Courts

Of all the cases in our main dataset, prior to 1970 the district courts dismissed (i.e., did
not award any remedy for breach of contract) 40% of the claims and accepted—in whole
or in part—60%. After 1970, 25% of claims were dismissed, and 75% were fully or
partially accepted. The following analysis refers only to cases where the court awarded
some form of remedy for breach of contract. Table A3 presents the number of times and
relative proportion of each type of remedy awarded (out of all remedies), and Figure 3
presents their relative shares graphically, with reference to the two periods (excluding
judgments that were given after 1970 with reference to contracts made before 1970). In a
comparison between the two periods, out of all observations, the award of enforcement
remedies by district courts dropped dramatically from 53% to 45% (x*(1)=10.804,
p=0.001). Again, this is in striking contrast to common wisdom (and it does not even

comport with the alternative, skeptical view that no change has occurred after 1970).

Figure 3: Remedies Awarded by District Courts Excluding dismissed Claims
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When one considers only the cases where one of the enforcement remedies was
initially sought (and some remedy was awarded), the rate of awarding such remedies
declined from 87% before 1970, to 81% after 1970, but this difference is not statistically
significant (x*(1)=1.379, p=0.24). Thus, even within the fewer cases in which
enforcement remedies were sought, there was no increase in the district courts’

willingness to award them—if anything, there was a decline.
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To examine whether the 1970 legislative reform affected the district courts’
inclination to award enforcement remedies, we examined this inclination longitudinally—
as we had done for the inclination to seek such remedies. The results are shown in Figure
A2. Due to the exclusion of judgments awarded after 1970 with regard to contracts made
before 1970, there was only one observation in the 1971-73 period, hence we excluded
this period from the comparisons. Again, due to the small number of observations, the
95% confidence interval is very wide, and none of the three-, six-, or nine-year
before/after comparisons yield statistically significant results (1974—76 versus 1968-70:
v*(1)=0.113, p=0.737; 1974-79 versus 1965-70: x*(1)=0.44, p=0.507; 1974-82 versus
1962-70: ¥*(1)=0.015, p=0.904).1% Thus, it appears that the Remedies Law 1970 had no
discernible effect on the inclination of district courts to award enforcement remedies. Yet,

this conclusion should be treated cautiously because the number of observations is small.

D. Remedies Awarded by Supreme Court

Table A4 and Figure 4 show the types of remedies awarded by the Supreme Court in the
pre- and post-1970 periods.!?” Similarly to litigants’ choices and district courts” decisions
as described above, we found that out of all observations where remedies were awarded,
the proportion of enforcement remedies in the post-1970 period is considerably lower
than in the pre-1970 period: 37% versus 56% (x*(1)=12.121, p=0.001). Once again, these
findings contradict not only what one would expect based on the Remedies Law, case
law, and scholarly common wisdom, but also the alternative, skeptical hypothesis, that

the inclination to award enforcement remedies did not substantially change after 1970.

196 Adding the single district court judgment in the 1971-73 period, that did not refer to a contract made
before 1970, does not change the picture (1971-76 versus 1965-70: ¥*(1)=1.463, p=0.226; 1971-79 versus
1962-70: ¥*(1)=0.376, p=0.54).

197 Y oram Shahar and Miron Gross examined all judgments delivered by the Israeli Supreme Court from
1948 to 1994 and published in the official Report. They found that in the sphere of private (as opposed to
public, or criminal) law, 40% of the appeals were accepted in whole or in part, and 60% were dismissed.
See Yoram Shahar & Miron Gross, Success and Failure of Appeals to the Supreme Court—Quantitative
Analysis, 13 BAR-ILAN L. STUD. 329, 332 (1996, in Hebrew). Our study takes a much closer look at the
substance of the judgments, so we are not interested in the appeal acceptance rate as such. Shahar and
Gross’s rates nonetheless appear to be a good approximation of the appeal acceptance rate in breach-of-
contract disputes, as well.
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Figure 4: Remedies Awarded by the Suprme Court Excluding
Dismissed Claims
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When we examine only the cases where an enforcement remedy was initially sought
(and the lawsuit was fully or partially accepted), the award of enforcement remedies
declined from 89% of cases before 1970, to 84% after it—although this difference is not
statistically significant (y*(1)=0.84, p=0.36).

To examine whether the 1970 legislative reform affected the Supreme Court’s
inclination to award enforcement remedies, we examined this inclination longitudinally,
as we did for the claims for such remedies and their award by the district courts. The
results are shown in Figure A3. Due to the exclusion of judgments awarded after 1970
with regard to contracts made before 1970, there are zero observations in the 1971-73
period, so we excluded this period. Once again, the 95% confidence interval is very wide,
and none of the before/after comparisons yield statistically significant results (1974—76
versus 1968-70: ¥2(1)=1.269, p=0.26; 1974-79 versus 1965-70: ¥*(1)=1.194, p=0.66;
1974-82 versus 1962-70: y*(1)=2.67, p=0.605).!1%® Hence, there is no evidence that the
legislative reform affected the Supreme Court’s inclination to award enforcement
remedies—but once again this lack of evidence should be treated with caution as the

number of observation is small.

198 Including the 1971-1974 period does not change the picture: 1971-76 versus 1965-70: ¥%(1)=1.973,
p=0.16; 1971-79 versus 1962-70: ¥2(1)=0.054, p=0.817.
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E. Complementary Dataset of District Court Judgments

While we had reliable data about the rulings of the Supreme Court (and about plaintiffs’
choices and district courts’ judgments in cases that ended with a Supreme Court
judgment) for the entire 1948-2016 period, there is no available data on the rulings of
lower (magistrate and district) courts for most of that period (including the entire pre-
1970 period) in cases that did not culminate in a Supreme Court judgment. The Nevo
database only began comprehensively covering lower court judgments in the early 2000s.
In a bid to overcome this limitation (if only partly), we sought to examine the degree to
which the picture of district court rulings and of plaintiffs’ choices, as reflected in the
main dataset, mirrors the picture emerging from district court judgments in general,
during the period on which we have data. To that end, we created a complementary
dataset consisting of a sample of all district court judgments (irrespective of whether they
were subsequently appealed to the Supreme Court) between 2000 and 2016. The sample
included all district court judgments concerning remedies for breach of contract that were
handed down in 2005, 2008, 2011, and 2014—a total of 236 judgments (279
observations). We did not examine earlier years, because the Nevo database’s coverage
of district courts’ judgments delivered prior to 2000 was partial. Within the chosen
sample, we examined all the judgments that included the expression “remedies for breach
of contract,” and included in the complementary dataset only those that actually dealt
with remedies for breach of contract. To have a sufficiently large basis for comparison,
we compared the complementary dataset with all judgments in the main dataset in which
the district court judgment was handed down between 2000 and 2016—totaling 72
judgments (83 observations).

First, we wanted to see to what extent the relative share of the various types of
contracts in the complementary dataset resembles their proportion in the main dataset. As
shown in Figure 5, the general picture is quite similar. There is a marginally statistically
significant difference between the types of contracts discussed in the 72 judgments in the
main dataset, and those discussed in the 236 judgments in the complementary dataset
(%*(5)=9.803, p=0.081). Similarly, there was little difference between the two datasets in
terms of the composition of plaintiffs (and counter-plaintiffs)}—individuals, corporations,

or public body (x*(2)=0.415, p=0.813).
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Figure 5: Types of Contracts Discussed by Courts
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We then compared plaintiffs’ inclination to sue for enforced performance and the
district courts’ willingness to award it. We found statistically significant difference in the
inclination to claim enforced performance between the 83 observations of the main
dataset (where they were sought in 38% of the times), and the 279 observations of the
complementary dataset (where they were sought in 26.5%) (3*(1)=4.471, p=0.034). In
contrast, there was no statistically significant difference in terms of the inclination to
award enforced performance when some remedy was awarded (2(1)=2.406, p=0.121).
Of all the observations in which enforced performance was initially sought, the district
courts awarded it in 65% of the 23 pertinent observations in the main dataset and in 77%
of the 47 observations in the complementary dataset. Again, this difference is not
statistically significant (x*(1)=1.011, p=0.315).

Thus, the only statistically significant difference between the two datasets was found
in the inclination of plaintiffs to seek enforced performance, which was higher in the
main dataset. It is difficult to identify the cause of this difference, and in the absence of
data regarding other periods (especially the pre-1970 period) it is impossible to draw

clear conclusions from it. At any rate, the difference may indicate that plaintiffs’
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disinclination to claim enforced performance in the past decades, as reflected in the main
dataset, is more pronounced in the entire set of district court judgments (including those
that have not ended in a Supreme Court judgment). Therefore, inasmuch as there is a
selection effect in the choice of judgments to be appealed to the Supreme Court, this

effect may well strengthen our main findings rather than weakening them.

F. Summary and Additional Comments

It may be useful at this point to recapitulate our key findings. First, we found that both
before and after the enactment of the Remedies Law 1970, the most common remedy
awarded by the Supreme Court and by the district courts (in disputes that culminated in a
Supreme Court judgment) was not the one considered the primary remedy. Prior to
1970—when damages were deemed to be the primary remedy—enforcement remedies
were awarded by the Supreme Court in 56% of the cases in which some remedy for
breach of contract was awarded, while after 1970 they were awarded in only 37% of
those cases—that is, a drop of 19 percentage point or 34%. In the district court
judgments, the drop was from 53% to 45%, that is, a of 8 percentage point, or 15%.

Second, the main direct cause of this drop was the sharp decline in plaintiffs’
inclination to seek enforcement remedies, from 61% to 44%, that is, a drop of 17
percentage points or 28%. Even in the fewer cases in which enforcement remedies were
initially sought (and some remedy was awarded) there was no increase in the courts’
willingness to award them; in fact, there was some decrease: from 89% to 84% (5
percentage points or 6%) in the Supreme Court judgments, and from 87% to 81% (6
percentage points or 7%) in the district courts judgments—although these differences are
not statistically significant. Of course, the decline in plaintiffs’ claims for enforcement
remedies may have been associated with their expectations about the court’s willingness
to award them.

Third, plaintiffs’ disinclination to claim enforcement remedies after 1970 was even
more pronounced in the complementary dataset of district court judgments in the 2000s
and 2010s than in the district court judgments of the same period that were appealed and
ended in a Supreme Court judgment. However, there was no statistically significant

difference between these two categories in terms of the overall award of enforced
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performance. This means that if there was a selection effect at the stage of appeal, it
strengthens our findings rather than weakens them.

Fourth, based on longitudinal analysis and comparisons of three, six, and nine years
before and after 1970, it appears that the Remedies Law had no statistically significant
effect on plaintiffs’ inclination to seek enforcement remedies, nor on the courts’
willingness to award them. However, this result should be interpreted with caution, given
the small number of observations in each year, before and after 1970.

The next Part examines possible explanations for the decline in plaintiffs’ claims and
courts’ awards of enforcement remedies after 1970. Before we turn to this examination, it
should be recalled that, according to our analysis of the terminological and doctrinal
differences between the two regimes (supra Section II1.C), no change was necessarily
expected regarding the enforcement of obligations to repay debts, obligations to refrain
from action, or obligations arising from real property transactions—as enforcement
remedies were available in those cases prior to the Remedies Law, as well. When
excluding cases pertaining to monetary debts, obligations to refrain from action, and real
property transactions, the main dataset includes only eight judgments in which
enforcement remedies have been awarded: none before 1970, one in the interim period,
and seven in the post-1970 period. Though few and far between, it may seem that in these
cases the Remedies Law has actually made a difference. However, even this very modest
conclusion is dubious.

In the one judgment from the interim period that applied the pre-1970 rules (Magen v.
Nakar,)'”” and in three of the seven cases from the post-1970 period (Chala "tz (Israeli
Tire Marketing Co.) Ltd. v. Tzemeg — Tires and Services Ltd.;''* Tza’adi v. Ben-Tzvi;'!!
Erez Kochva Holdings (1999) Ltd. v. Key Vesting Ltd.),''? the court enforced an
obligation to sell or issue unquoted shares in a company. Such obligations have been
enforceable under the English common law at least since the nineteenth century.!!® In

another case (Costa v. Levi),''* the judicial enforcement order was part of a settlement

199 29(1) PD 189 (1974).

110 30(3) PD 831 (1979).

1 Nevo, August 24, 2010.

112 Nevo, June 24, 2015.

113 JONES & GOODHART, supra note 49, at 161-64.
114 35(4) PD 274 (1981)
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agreement approved by the court rather than the court’s own order. In the sixth case
(Nachmani v. Nachmani),''> a 5:4 majority of the court dismissed a husband’s objection
to the delivery of fertilized ovules by a hospital to his wife, who wished to complete the
reproduction process through a surrogacy mother (the wife lost her womb and could not
bear children). The majority judges opined that they were not forcing the husband to do
(or refrain from doing) anything, hence it is unclear whether this is actually a case of
enforced performance. The seventh judgment (Pundaki v. The Labor Court)'' involved
the reinstatement of an employee who was unlawfully laid off. While this decision
deviates from the pre-1970 practice and from the Supreme Court’s ruling in the interim
period (Zori),''” it should be noted that in this regard there have been considerable
developments not only in Israeli law, but in the English common law, as well. In both
legal systems there has been a growing willingness to issue reinstatement orders against
large—and especially public—employers.!!8 Interestingly, this development has occurred
in Israel despite the clear language of Section 3(2) of the Remedies Law, which denies
enforced performance when “the contract consists in compelling the doing or acceptance
of personal work or a personal service.”

We are thus left with the Florian case,''” in which the Supreme Court dismissed an
appeal on a district court decision to specifically enforce a commercial contract for the
sale of carpets that had been breached by the seller. This is indeed a case in which
enforced performance would not have been awarded under the pre-1970 legal regime, nor
under English law. Ironically, the appeal was submitted by the buyer, who regretted his
seeking enforced performance, preferring in retrospect monetary damages (the remedy he
had claimed as an alternative). The Supreme Court held that a plaintiff who got what he
asked for cannot appeal the court’s judgment.

Thus, even if one examines only the judgments in which enforced performance was

awarded in cases that neither pertained to real transactions nor to debt repayment nor to

115 50(4) PD 661 (1996).

116 Nevo, November 19, 2013.

117 28(1) PD 372.

118 JONES & GOODHART, supra note 49, at 171-72; Peter Charleton, Employment Injunctions: An
Over-Loose Discretion, 9(2) JUD. STUD. INST. J. 1, 67 (2009); CHITTY ON CONTRACTS, VOL. 1:
GENERAL PRINCIPLES 1979-82 (Hugh G. Beale ed., 32d ed. 2015); SHALEV & ADAR, supra note 11, at
206—11; FRIEDMANN & COHEN, supra note 11, at 199-206.

!9 Florian v. Galnot Carmel Ltd., 54(1) PD 504 (1990).
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obligations to refrain from action, there is hardly sound evidence for the alleged
revolution brought about by the Remedies Law. But this does not explain the declined

use of enforcement remedies after 1970—an issue to which we turn next.

VI. POSSIBLE EXPLANATIONS FOR THE DECLINED RESORT
TO ENFORCEMENT REMEDIES

Even if the Remedies Law had no impact on the status of enforcement remedies, this
cannot explain the finding that the resort to those remedies after 1970 has sharply
declined. Since it is extremely unlikely that upgrading enforced performance and making
it the key remedy for breach of contract caused a decrease in its use, this Part examines
other factors that might explain this decline. These include the availability of supra-
compensatory remedies for breach of contract (which arguably make enforcement
remedies less attractive), Judges’ legal education, the rise of individualism in Israeli

society, and the length of legal proceedings.

A. Supra-Compensatory Remedies

Arguably, one explanation for the declined use of enforcement remedies could be the
availability of supra-compensatory remedies for breach of contract under Israeli law: if
plaintiffs can obtain remedies that make them better off than they would have been in had
the contract been performed, they are less likely to settle for enforcement remedies,
which at best puts them in that position. Two such monetary remedies are disgorgement
of the breacher’s profits from the breach, and (monetary or in-kind) restitution following
rescission of contract—both of which can, under Israeli law, exceed the injured party’s
expectation interest.!2

However, the availability of these remedies cannot explain our findings for several

reasons. Restitution in excess of the injured party’s expectation interest was available

both before and after 1970; and while disgorgement was broadly recognized only in

120 SHALEV & ADAR, supra note 11, at 66-67.
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1988,!2! we found that—consistent with the findings of Zamir!'?>—in the entire dataset
there was only one case in which such a remedy was initially sought, none in which it
was awarded by the district courts, and only two in which it was awarded by the Supreme
Court (and of these two, only in one case did the disgorgement remedy exceed the injured
party’s expectation interest).!?3

We are left with compensation without proof of damage, under Section 11 of the
Remedies Law 1970, which (again, at least theoretically) may exceed ordinary
expectation damages. Without delving into the doctrinal issues, there were only five cases
in our entire dataset where such damages were awarded by the Supreme Court, and seven
where it was awarded by the district courts. Even if these cases are excluded from the
analyses, the findings presented in the previous Sections remain basically the same.

In fact, insofar as the availability of supra-compensatory reliefs had any effect on
enforcement remedies, it appears to have made them more, rather than less, attractive
after 1970. Between the mid-1970s to the mid-1980s, Israel experienced hyperinflation. It
took some time for the market to adopt price indexing mechanisms—and when it did,
these were often imperfect. As a result, many sellers breached their contracts, because the
inadequately-indexed price quickly fell below the present market value of the asset, due
to hyperinflation. In such cases, Israeli courts often compelled sellers to deliver the asset,
on condition that the buyer paid the portion of the price that she had withheld in response
to the breach. Usually, however, the courts only partially indexed that amount—thereby
effectively awarding the buyer a supra-compensatory remedy, because in real terms, it
meant that she paid less than the agreed price.!?* During the hyperinflation period,

enforcement remedies were therefore particularly attractive in these circumstances. And

121 4dras, 42(1) PD 221.
122 Eyal Zamir, Loss Aversion and the Marginality of the Disgorgement Interest, in SHLOMO LEVIN BOOK:
ESSAYS IN HONOUR OF JUSTICE SHLOMO LEVIN 323 (Asher Grunis, Eliezer Rivlin & Michael Karayanni
eds., 2013, in Hebrew).
123 Reliance damages and monetary restoration of the contractual equivalence may also exceed the injured
party’s expectation interest. However, it is unclear whether the former is available under Israeli law, and
even if both reliance damages and monetary restoration are available (see Eyal Zamir, Remedies for Breach
of Contract: Expectation Damages, Reliance Damages, Restitution of Unjust Enrichment, and Restoration
of the Contractual Equivalence, 34 MISHPATIM (HEBREW U.L. REV.) 91 (2004, in Hebrew)), the number of
cases in which they have been claimed or awarded is negligible.
124 Shirly Renner, An Assessment of Recent Trends in Israeli Contract Law, 21 MISHPATIM (HEBREW U.L.
REV.) 33, 50-52 (1991, in Hebrew).

47



yet, as we have seen, the incidence of claiming and awarding enforcement remedies
declined after 1970.

The upshot of all this is that, even if in principle the injured party may, under Israeli
law, obtain monetary and other supra-compensatory remedies, the actual use of such
remedies has been so minor that it cannot explain the decline in the use of enforcement

remedies after 1970.

B. Judges’ Legal Education

Another factor that might be associated with the award of enforcement remedies is the
judges’ legal education. In the first decades following the establishment of the State of
Israel, most public officials, including judges, were immigrants from other countries.
Thus, it is possible that judges who received their legal education in a civil-law system—
where the proclaimed rule is enforced performance—may have awarded this remedy
more generously than judges from common-law countries, where specific performance is
the exception. Beyond the attempt to explain the decline in resorting to enforcement
remedies after 1970, testing this hypothesis is independently important. It relates to a
much broader question, namely to what extent judicial decisions are dictated by the
applicable legal rules and to what extent by judges’ personal background.

Information about the legal education of Supreme Court judges was obtained from the
Israel courts’ official website, which details the legal education of all judges, past and
present. We focused on the legal system where each judge obtained his or her basic legal
training—that is, their first academic degree in law—on the premise that even if some of
them subsequently pursued higher academic degrees in another system, it is the basic
education that shaped their legal outlook. In addition to judges who obtained their legal
education in a foreign civil-law or common-law system, the number of judges who
completed their legal education in Israel has gradually increased over time. Thus, during
the period of our study, 14 of the judges (representing a combined total of 135 years on
the Supreme Court bench) had studied law in a civil-law country; 11 had been educated
in a common-law country (for a combined total of 187 years of service at the Supreme
Court); and 50 had been trained in Israel (442 years of Supreme Court service). In the
pre-1970 period, none of the judges had obtained his or her basic legal education in

Israel, so the comparison pertains only to the remaining two categories. Excluding judges
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who received their legal education in Israel also removes any concerns arising from the
fact that, overall, Israel is a mixed legal system.

We took into account the interdependence of judges’ rulings when sitting on the same
panel. A previous study showed that in 94% of Israel Supreme Court’s judgments
between 1948 and 1994, there were no differences of opinion between the judges.'?
Given the lack of independence of rulings by different judges in the same case, we
clustered the standard errors by judgments.

Table A5 presents the results of logistic regressions we used to examine whether
judges’ choice of remedies for breach of contract (when such remedies were awarded)
was associated with their legal education. The analysis refers to 552 decisions by judges
who had received their legal education overseas. As the table demonstrates, the judges’
legal education bore no statistically significant association with their inclination to award
enforcement remedies. This result did not change when we controlled for the legal regime
(pre- or post-1970; Model 2), or for the year of judgment and length of legal proceedings
(Model 3).12¢

We then ran the same regressions while excluding cases where enforcement remedies
had not been initially sought—that is to say, examining only those where the plaintiff had

sought enforcement remedies. Table 1 presents the results. This

Table 1: Judges’ Legal Education and the Probability of Awarding
Enforcement when Enforcement Initially Sought

Variable Model 1 Model 2 Model 3
Education®
Civil law -0.568 -0.563 -0.733*
(0.303) (0.313) (0.306)
Regime®
-0.273
Pre-1970 (0.504)

125 Yoram Shahar, Miron Gross & Ron Harris, Anatomy of Discourse and Dissent in Israel’s Supreme
Court, 20 TEL Aviv U.L. REV. 749, 755-56 (1997, in Hebrew).

126 We controlled for the legal regime (pre- or post-1970) and year of judgment separately, to avoid any
concerns about multicollinearity, given the high correlation between these two variables (0.816). As further
explained in the next Section, length of proceedings was estimated by subtracting the year of filing the suit
from the year of judgment. We used a logistic transformation of the length of legal proceedings
(Log(length) in Table 1), because of the diminishing marginal effect of this variable; and added a constant
of 1 before the transformation, because the length could be 0, and log(0) is not defined.
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-0.091

Intermediate (0.87)

. -0.027
Year of judgment (0.017)
-1.455
Log(length) (1.324)
(Constant) 2.049%** 2. 127%** 56.04
(0.278) (0.355) (33.13)

Observations 319 319 306

Model Chi-square 3.51% 3.86 9.1
Pseudo R? 0.012 0.014 0.042

NOTES: Standard errors (clustered by judgments) in parentheses.

* Common-law education serves as a reference category. ® Post-1970 serves as a reference
category. ° Intermediate denotes judgments handed down after 1970 relating to contracts made
before that year.

*p <.05, ** p<.01, *** p<.001.

time, when controlling for the year of judgment and length of legal proceedings (Model
3)—but not when examining only judges’ education (Model 1) or controlling only for the
legal regime (Model 2)—the judges’ legal education was statistically significantly
associated with their inclination to award enforcement remedies. Unexpectedly, in the
model where such association was found, judges with common-law education were more
inclined to award enforcement remedies.

A lack of association between legal education and the inclination to award
enforcement remedies would have comported with the view that, despite their conflicting
points of departure, common-law and civil-law systems are not markedly different in
their operative outcomes (Section I1I.B above)—and, of course, with the belief that
judges faithfully implement the law, regardless of their legal background. However, we
have no explanation for the finding that in two of the three models, civil-law education

was associated with a lesser inclination to award enforcement remedies.

C. Rise of Individualism in Israeli Society
The two explanations considered thus far relate to the legal rules and to judges’ training.
However, it is possible that the explanation for the declined resort to enforcement

remedies (or part thereof) lies outside the confines of the legal system, narrowly
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understood. Thus, it is widely accepted that in recent decades Israeli society has gradually
become less collectivist, less communitarian, and more individualistic than it was in the
1950s and 1960s.!2” One may argue that settling for monetary damages for breach is
more consistent with an individualistic outlook, as it enhances autonomy by offering the
promisor an option to perform or pay damages, while enforcement remedies are more in
line with a notion of contracts being based on solidarity and community.'?® This, perhaps,
is why civil-law systems—which generally put greater emphasis on the moral and social
duties of contracting parties (compared, for example, with U.S. law)—highlight the
availability of enforced performance.

This link between individualism and the choice of remedies for breach of contract
may be questioned. But even if accepted, it does not necessarily explain the declining use
of enforcement remedies in Israel in recent decades. A competing account might be that
during the early years of the state’s history, the Supreme Court promoted liberal values to
counteract the then-dominant collectivist values,'?” while in recent years it has done the
opposite—championing values of solidarity and mutual consideration to counterbalance
the growing trend toward individualism in Israeli society.!3® This competing account is
supported by the court’s rhetoric in contract law, including in the sphere of remedies for
breach of contract (as described in Part II). Admittedly, our methodology does not shed

much light on these competing hypotheses. Hence, we will leave it at that.

D. Length of Legal Proceedings

The final factor that may have caused the decline in claims and awards of enforced
performance after 1970 is the length of legal proceedings. As noted in Section I11.D,
waiting several years for a certain work to be completed, or to receive a certain property,
or for a defective product to be repaired, is often impractical. In such cases, monetary

relief may be deemed to be more appropriate. Therefore, we hypothesized that the longer

127 BARAK MEDINA, HUMAN RIGHTS LAW IN ISRAEL 755-61 (2016, in Hebrew).

128 Roy Kreitner, Frameworks of Cooperation: Competing, Conflicting, and Joined Interests in Contract
and Its Surroundings, 6 THEORETICAL INQ. L. 59, 79-80 (2005).

129 MENACHEM MAUTNER, LAW AND THE CULTURE OF ISRAEL 86-87 (2011).

130 Eyal Zamir, Justice Aharon Barak and Contract Law: Between Judicial Activism and Judicial Restraint,
Between Freedom of Contract and Social Solidarity, Between Adjudication and Academia, in THE JUDICIAL
LEGACY OF AHARON BARAK 343, 36478 (Celia W. Fassberg, Barak Medina & Eyal Zamir eds., 2009, in
Hebrew).
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the lapse of time between the filing of a lawsuit and the final judgment by the Supreme
Court, the less attractive enforced performance becomes both to litigants and to the
courts— irrespective of the legal rule. The longer the expected length of legal
proceedings, the greater the relative attractiveness of monetary awards. In this respect, an
order to perform a monetary obligation—although analytically and doctrinally a form of
enforced performance—is more akin to damages and monetary restitution, than to an
order to perform (or refrain from performing) a certain act, or to transfer (or refrain from
transferring) an asset. In fact, the boundaries between enforcement of a monetary
obligation, damages for breach of a payment obligation, and monetary restitution in lieu
of in-kind restitution, are sometimes blurred.!3!

Supreme Court judgments very often fail to state the precise date on which the initial
lawsuit was filed, but since each claim is numbered, and the number includes the year of
filing, our dataset does include the filing year.!3? It also indicates the date of the Supreme
Court ruling. We were therefore able to estimate the length of legal proceedings in each
case in our dataset by subtracting the filing year from the judgment year. Figure 6
describes the running average of the length of legal proceedings in all the cases in our
main dataset, by years. To avoid excessive volatility due to the small number of
judgments in each year (about eight), the graph depicts the mean length of proceedings in

a period of five consecutive years ending at that year, from 1952 onwards.

3! ITmagine a contract for the sale of an asset for a price of 100—its market value—in which the seller
delivered the asset, but the buyer did not pay the stipulated price. The seller may sue for and receive the
sum of 100 as enforced payment of the agreed amount; as damages for not receiving it; or as restitution of
the asset’s value following the contract’s rescission (Section 9 of the Remedies Law 1970 allows an injured
party who has rescinded the contract to choose between restitution in kind and restitution of the value of the
object transferred to the breacher).

132 We omitted from the analysis twelve cases (16 observations) in which the filing year was unknown.
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Figure 6: Five-Year Running Average Length of Legal

Proceedings
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As Figure 6 demonstrates, from the establishment of the State of Israel in 1948 until
the early 1970s, the average length of legal proceedings in cases involving remedies for
breach of contract that ended up in a Supreme Court judgment gradually declined, from
four to two years. From the mid-1970s until the late 1990s, the length of proceedings
steeply increased to around seven years, and has since remained around the six- or seven-
years mark.

Insofar as the expected length of legal proceedings affects the inclination of plaintiffs
to sue for non-monetary enforcement remedies—and of courts to award them—one
would expect these inclinations to decline as the length of proceedings increases. Figure 7
describes the percentage of non-monetary enforcement remedies out of all remedies
awarded in cases where the claim was not dismissed, as a function of the length of legal
proceedings.!? As expected, the longer the legal proceedings, the lower, in general, the

percentage of awards of non-monetary enforcement remedies.

133 The distribution of cases as a function of the length of legal proceedings was as follows:

Length 0 1 2 3 4 5 6 7 8 9 |10 |11 |12 |13 |14 ] 15] 16 | 17

Cases 7 | 53180 |90 | 80 | 61 | 47 |45 |43 |11 |16 | 15| 2 2 0 2 2 1
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Figure 7: Percentage of Non-Monetary Enforcement
Remedies Awarded by Supreme Court as a Function of
Length of Legal Proceedings
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To examine the relationship between the length of legal proceedings and the Supreme
Court’s awards of non-monetary enforcement remedies, we used logistic regression
analyses. Since the length of proceedings is likely to have a marginally diminishing effect
on the award of enforcement remedies (e.g., the effect of the difference between one and
two years is plausibly much greater than the effect of the difference between five and six
years), we used the logistic transformation of the length of legal proceedings as the
independent variable.!** We conducted the analyses with reference to judgments where
the Supreme Court awarded some form of remedy for breach of contract. The results are
depicted in Table 2, which comprises four models. Model 1 includes the length of
proceedings as the predictor of whether enforcement would be awarded. Model 2 controls
for the legal regime—pre-1970, post-1970, and cases pertaining to pre-1970 contracts
that were decided after 1970 (dubbed intermediate). Model 3 controls for the year in
which the judgment was handed down.!*> Model 4 controls for legal regime, year of
judgment, type of contract, and type of plaintiff (an individual, corporation, or public

body).

134 Since the length can be 0 (and log(0) is not defined) we added to the variable a constant of 1 before the
transformation.

135 We controlled for the legal regime and the year of judgment separately in Models 2 and 3, to avoid any
concern about multicollinearity, given the high correlation between legal regime (pre- or post-1970) and
year of judgment (0.802), and the relatively small number of observations (398).
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Table 2: Length of Proceedings and Probability of Awarding Non-Monetary Enforcement

Variable Model 1 Model 2 Model 3 Model 4
Log(length) -1.623%*** -1.597** -1.540%* -1.51*
oglieng (0.5) (0.527) (0.543) (0.639)
Regime®
0.14 0.134
Post-1970 (0.269) 0.51)
o 0.899 0.869
Intermediate (0.529) (0.643)
. 0.003- -0.009
Year of judgment (0.007) (0.014)
Type of contract"
1.563*
Real property (0.638)
Servi -1.684
ervices (0.954)
-0.196
Personal property (0.826)
. -0.72
Family contracts (1.231)
1.511
Employment (0.983)
Plaintiff type?
.. --1.901
Individual (1.368)
. -2.079
Corporation (1.402)
(Constant) -0.978%** -0.22 -0.98%#* 0.677
(0.115) (0.488) (0.115) (1.616)
Observations 398
Model Chi-square 10.77%** 13.62%* 10.93%* 83.012%**
Nagelkerke R? 0.038 0.048 0.039 0.271

NOTES: Standard errors in parentheses;. * Pre-1970 serves as a reference category. ° Intermediate
denotes judgments handed down after 1970 that dealt with contracts made before that year. ©
Other serves as a reference category;® Public body serves as a reference category.

*p <.05, ** p<.01, *** p<.001

55



Table 2 shows that the length of legal proceedings is highly significantly associated
with the award of non-monetary enforcement remedies in all models.!*¢ In these
regressions, other variables do not show a statistically significant association, except for
real property transactions.

Finally, as previously indicated, assuming that plaintiffs can (with the help of their
attorneys) roughly predict the expected length of legal proceedings, the tendency to claim
non-monetary enforcement remedies would be associated with the actual length of
proceedings, which serves as a proxy for the plaintiffs’ expectation. Table 3 presents the
results of logistic regressions similar to the ones presented in Table 2—but with four
modifications. First, since we are searching for variables that might predict whether non-
monetary enforcement remedies would be sought, the analyses cover both cases where
such remedies were sought, and those where they were not. Second, lawsuits filed before
the enactment of the Remedies Law 1970 are included in the pre-1970 category—even if
the Supreme Court judgment was given after the Law’s enactment—because the present
analyses do not pertain to the court’s ruling, which might have been influenced by the
new Law (even though lawsuits filed before 1970 were expected to be governed by the
pre-1970 legal regime). Third, the analyses cover both cases were some form of remedy
was eventually awarded by the court and those where it was not—as this is unlikely to
have affected the plaintiff’s initial choice of remedies. Fourth, instead of the year of
judgment, we look at the year in which the lawsuit was filed—since that is when the

plaintiff decided which remedies to seek.

Table 3: Length of Proceedings and Probability of Seeking Non-Monetary
Enforcement

Variable Model 1 Model 2 Model 3  Model 4
Log(length) 1191 %% _1.158%* _1.202%%  _1.208%
oglieng (0.389) (0.416) (0.428)  (0.487)
Regime®
0.21 0.287
Psot-1970 (0.209) (0.404)
Intermediate -1.32% 1.304
(0.428) (0.506)

136 When we ran the regressions only on the cases where enforcement remedies had initially been sought
(N=144), the results were in the same direction, but no longer statistically significant.
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Filing year 0 -0.006
gy (0.006)  (0.011)

Type of contract”

0.496
Real property (0.342)
Servi -1.893#**
ervices (0.954)
-1.141%*
Personal property (0.505)
. -1.432
Family contracts (0.840)
0.379
Employment (0.678)
Plaintiff type®
.. -1.519
Individual (1.326)
. -1.867
Cooperation (1.344)
(Constant) -0.629%*** -0.485 -0.629%** 0.706
(0.9) (0.398) (0.09) (1.385)
Observations 557
Model Chi-square 9.557** 19.654%** 9.56%*  105.255%**
Nagelkerke R? 0.023 0.048 0.023 0.237

NOTES: Standard errors in parentheses. * Pre-1970 serves as a reference category. ° Other serves
as a reference category. ¢ Public body serves as a reference category.
*p <.05, ** p<.01, *** p<.001

As hypothesized, in all four models, the ex-post length of proceedings is significantly
associated with the initial decision to sue for non-monetary enforcement remedies: the
longer the proceedings, the less likely plaintiffs are to sue for those remedies. There is
also significant association with two types of contracts: plaintiffs are less likely to sue for
non-monetary enforcement remedies in contracts for services and in Personal property
transactions.

Finally, we examined whether the length of proceedings was associated with the
inclination to award non-monetary enforcement remedies in the complementary dataset
of district court judgments (described in Sections IV.B and V.E). Since the
complementary dataset was considerably smaller than the main one, we could only

reliably test the association between the length of proceedings and the probability of
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awarding enforcement remedies with regard to a// observations in which some remedy
for breach of contract was awarded (N=192) (without excluding the cases in which
enforced performance had not been initially sought—which would have left us with only
67 observations).!>” Table 4 presents the results of the logistic regression analyses that we
conducted, similar to the analyses we had conducted of the Supreme Court judgments

(Table 2).

Table 4: Length of Proceedings and Probability of Non-Monetary Enforcement
Awards in Complementary Dataset

Variable Model 1 Model 2 Model 3
-1.783* -1.646* -2.166*
Log(length) (0.727) (0.777) (0.871)
Year of judgment?®
-0.33 -0.110
2005 (0.734) (0.758)
0.531 0.816
2008 (0.599) (0.631)
0.851 0.921
2011 (0.531) (0.554)
Type of contract”
0.087*
Real property (0.581)
. -0.858
Services (0.929)
Personal property (1_(3(?(5(;5?374)
Family contracts (4(_)112'27597 )
Plaintiff type®
Individual (_10 225922)
Cooperation (_10 ;0747)
-0.761 -1.134 -0.335
(Constant) (0.446) (0.528) (1.428)
Observations 192

137 The distribution of all cases as a function of the length of legal proceedings was as follows:
Length | 0 1 2 3 4 5 6 7 8 9 11011 12|13 |14 |15 16| 17
Cases | 14 | 30 | 42 | 35129 |41 | 25]26 | 14| 8 6 2 1 1 0 0 0 1
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Model Chi-square 5.982%* 10.209* 20.067*

Nagelkerke R? 0.055 0.093 0.187

NOTES: Standard errors in parentheses
“The year 2014 serves as a reference category. ° Other serves as a reference category. ¢ Public
body serves as a reference category.
*p <.05, ** p<.01, *** p<.001.

As Table 4 shows, the increase in the length of legal proceedings is statistically
significantly associated with a decrease in the probability of non-monetary enforced
performance awards in all models. It thus appears that the complementary dataset lends

support to the main positive finding in the main dataset, namely that the longer the legal

proceedings, the less enforcement remedies are awarded.

E. Summary

This Part examined possible explanations for the declined use of enforcement remedies
in the post-1970 period. First, we argued that the availability, in principle, of supra-
compensatory monetary remedies cannot explain the disinclination to seek or award
enforcement remedies in that period. Second, the hypothesis that judges who had been
educated in civil-law countries would be more inclined to award enforcement remedies
than those educated in common- law countries was not borne out: in fact, common-law
judges were found to be more inclined to award enforcement remedies. Third, we raised
the possibility that the declining use of enforcement remedies had to do with the rise of
individualism in Israeli society, but were unable to prove or disprove this conjecture.

We did, however, find clear support for a fourth explanation, that is, a highly
statistically significant association between the length of legal proceedings and the

Supreme Court’s inclination to award non-monetary enforcement remedies: the longer
the proceedings, the lesser the tendency to award enforcement remedies. This association
persisted when we controlled for a host of other variables. It was also evident in the
complementary dataset of district court judgments. A similar association was found
between the length of legal proceedings (which serves as a proxy for their predicted

length) and the plaintiffs’ initial decision to seek non-monetary enforcement remedies.
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DiscussiON AND CONCLUSION

Legal scholars and policymakers around the world continue to wrestle with the question
of whether an injured party should be entitled to insist on actual performance of
contractual obligations, or whether she should only be entitled to damages in lieu of
performance. The theoretical literature offers a host of sophisticated arguments for and
against any conceivable rule. The comparative-law literature debates the question of the
degree to which the two opposing doctrinal points of departure—namely, the broad
availability of enforcement remedies (with some exceptions) in civil law systems versus
the denial of specific performance (with some exceptions) in common law systems—
translate into contradictory operative rulings. Our analysis and empirical findings
contribute to both literatures. As far as the theoretical literature is concerned, our study
suggests that mundane, unsophisticated considerations, such as the length of legal
proceedings (and other factors, such as the rules pertaining to interim injunctions) likely
have a greater impact on the choice of remedies by plaintiffs and courts than the
substantive legal rules or the complex policy considerations underpinning them. As for
the comparative literature, the findings show that under the civil-law rule, plaintiffs and
courts may, in certain circumstances, resort to enforcement remedies /ess often than under
the common-law rule.

According to our findings, one primary reason for the decrease in the use of
enforcement remedies after 1970 was the decline in plaintiffs’ initial claims for such
remedies, while the drop in courts’ tendency to award such remedies when sought was
smaller and not statistically significant. However, it would be a mistake to infer from
these results that the courts have not played a major role in this respect, for several
reasons. First, absence of statistical significance in the case of courts’ rulings is a natural
corollary of the fact that the number of observations was smaller. While in the case of
initial claims we looked at the entire set of cases, the smaller and less statistically
significant difference with regard to judicial decisions pertained only to cases where
enforcement remedies had initially been sought—and among those, only to cases where
the suit was ultimately successful, and a remedy of some sort was awarded. Second, it
stands to reason that a plaintiff’s decision to sue for enforcement remedies is influenced

by his or her assessment of the prospect of receiving them—so at least some of the
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diminished inclination by plaintiffs to sue for enforcement remedies is likely due to the
courts’ lesser inclination to award them. Finally, the goal of our inquiry was not to
establish the effect of the Remedies Law on court rulings (in which case, low statistical
significance would have been troubling), but rather to disprove that premise. Our findings
do refute the belief that the use of enforcement remedies increased following the
enactment of the Remedies Law. Not only the use of these remedies did it not increase—
it fell considerably.

It should be emphasized, however, that our findings do not rule out the possibility that
a broad recognition of an entitlement to enforced performance does increase the
propensity to seek and to award this remedy: it may be that in the absence of such
recognition by the Remedies Law 1970 and the case law, the incidence of plaintiffs
resorting to enforcement remedies and courts’ awards thereof would have been even
lower than it is today. However, if there was such an effect, it was not discernible in our
longitudinal analyses, and it must have been overwhelmed by countervailing factors.

Our findings indicate that a key factor associated with the declining use of
enforcement remedies has been the length of legal proceedings. Admittedly, association
does not imply causation, and the relationships between the two phenomena may be more
complex than first meets the eye. Possibly, in response to the proclaimed primacy of the
remedy of enforced performance in the wake of the Remedies Law, defendants have
come to use procedural tactics to deliberately delay the proceedings, in a bid to render
this remedy less appropriate. It is also possible that judges who wish to refrain from
awarding enforced performance deliberately delay the proceedings for the same reason.

While there is a grain of truth in these conjectures, we tend not to place too much
weight on them. For one thing, our findings indicate that already at the filing stage—
before any delay tactics are used by the defendant or the court—plaintiffs are
increasingly disinclined to sue for enforcement remedies. For another, while publicly
available statistics are scarce, there can be no doubt that the Israeli court system is
suffering from a general, acute problem of unreasonably protracted proceedings, which is
not unique to disputes over contract breaches.

Another limitation of our study is that it did not examine the behavior of contracting
parties when no lawsuit is filed, or when it is settled before a court judgment. It might be

argued that since the enactment of the Remedies Law in 1970 there have been fewer
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breaches of contracts and that defendants are more likely to settle cases, because they
know that if the contract is breached and a judgment is given, the promisee would be
awarded an effective enforcement remedy. An alternative hypothesis is that, knowing that
the Israeli court system is heavily congested and hence not very effective—especially
when it comes to the enforced performance of non-monetary obligations—promisors and
defendants are /ess likely to perform such obligations or to accept settlement offers that
favor the plaintiff. The decline of claims for enforcement remedies in the post-1970
period (as described in Section V.B) is consistent with the latter hypothesis, which we
believe is more plausible (or, at the very least, that the two effects counteract each
other)—but based on our results, we cannot rule out the former possibility.

Be that as it may, the belief that, notwithstanding the declining incidence of enforced
performance awards by the courts, the broad availability of that remedy under statutory
and case law deters breaches and induces pro-plaintiff settlements, raises a general
question: Are contracting parties, litigants, and their attorneys predominantly influenced
by judicial rhetoric, or by judicial practice? Presumably, were contracting parties and
litigants equipped with perfect information about the courts’ rhetoric and practice, they
would be mostly influenced by the latter. However, attorneys—and even more so their
clients—never possess such perfect information, so they are likely to be influenced by
both judicial rhetoric and practice. Meir Dan-Cohen has pointed to the possible
advantages of an acoustic separation between conduct rules—aimed at the general public
and designed to guide its behavior—and decision rules, used by judges when making
their decisions.!*® Another relevant distinction is between the two roles played by the
courts (especially Supreme Courts, in systems with stare decisis)—namely, resolving past
disputes, and guiding future behavior. There is typically a correspondence between the
court’s rhetoric and the conduct rules it wishes to lay down, and between the court’s
practice (bottom-line rulings) and the decision rules that it applies. Thus, maintaining a
discrepancy between judicial rhetoric and practice—as manifested in the Israeli law of

contract remedies after 1970—arguably serves a useful social goal.!®

138 Meir Dan-Cohen, Decision Rules and Conduct Rules: On Acoustic Separation in Criminal Law 97
HARvV. L. REV. 625 (1984).

139 On the merits of discrepancy between judicial rhetoric and practice, see Zamir, supra note 130, at 399—
409
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The final issue raised by our findings—whose ramifications, again, extend well
beyond the issue of remedies for breach of contract—is the excessive length of court
proceedings. However, discussion of this problem, which is not unique to Israel, is far
beyond the scope of the present study.

Putting the broader issues to one side, our focus is on remedies for breach of
contract—in particular, the choice between enforced performance and monetary
substitutes. We concede the limitations of our empirical inquiry, and certainly agree that
no analytical, normative, or policy conclusions directly or necessarily flow from
empirical findings. We nevertheless believe that our results—which in the Israeli context,
at least, run counter to common wisdom—can enrich the theoretical, comparative, and

analytical debates about remedies for breach of contract.
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APPENDIX

Figure A1: Percentage of enforcement remedies sought
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Figure A2: Percentage of enforcement remedies awarded by
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Figure A3: Percentage of enforcement remedies awarded by the
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Table A1: Types of Contracts Handled in Supreme Court’s Judgments

Type of Contract

Absolute number (and relative
share) pre-1970 judgments

Absolute number (and relative
share) post-1970 judgments

Real property transactions
(including sales, leases,
licenses, gifts and
combination transactions)

87 (51.48%)

197 (59.16%)

Services (including
construction) contracts

42 (24.85%)

48 (14.41%)

Personal property
transactions (including sales,
leases, and securities
transactions)

20 (11.83%)

31 (9.31%)

Family Contracts (dowry,
marriage, divorce and
alimony

4 (2.37%)

9 (2.7%)

Employment contracts

4 (2.37%)

10 (3%)

Other (loans, banking,
partnership, joint venture,
etc.)

(7.1%)

38 (11.41%)

Total

169 (1009%)

333 (100%)
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Table A2: Remedies Initially Sought

Type of remedy Absolute number (and relative | Absolute number (and relative
share) in 1948-1970 share) in 1970-2016
To give 60 (31.25%) 89 (24.86%)
To refrain from giving 0 (0%) 1 (0.28%)
To do 4 (2.08%) 24 (6.70%)
To refrain from doing 2 (21.04%) 6 (1.68%)
To pay a Debt 52 (27.08%) 37 (10.34%)
Other remedy 74 (38.54%) 201 (56.159%)
Total 192 (100%) 358 (1009%)

Table A3: Remedies Awarded by District Courts

Type of remedy Absolute number (and relative Absolute number (and
share) in 1948-1970 relative share) in 1970-2016

To give 27 (25.71%) 53 (19.05%)

To refrain from giving 1 (0.95%) 0 (0%)
To do 0 (0%) 9 (3.24%)
To refrain from doing 1 (0.95%) 6 (2.16%)
To pay a Debt 27 (25.71%) 29 (10.43%)
Other remedy 49 (46.67%) 181 (65.11%)

Total 105 (100%) 278 (100%)

Table A4: Remedies Awarded by Supreme Court

Type of remedy Absolute number (and relative Absolute number (and
share) in 1948-1970 relative share) in 1970-2016
To give 32 (28.83%) 61 (21.48%)
To refrain from giving 0 (0%) 1 (0.35%)
To do 0 (0%) 5 (31.76%)
To refrain from doing 1 (0.9%) 7 (2.96%)
To pay a Debt 29 (26.13%) 30 (10.56%)
Other remedy 49 (44.14%) 180 (63.38%)
Total 111 (100%) 284 (100%)
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Table A5: Judges’ Legal Education and the Probability of Awarding Enforcement

Variable Model 1 Model 2 Model 3
Education®
Civil law 0.092 0.102 0.027
(0.168) (0.167) (0.175)
Regime®
Pre-1970 (00 '26559)
Intermediate® (-00 4293 Sé;
Year of judgment }883;
Log(length) (-01720888)
Consm G om s
Observations 558 558 543
Model Chi-square 0.3 5.26 10.34
Pseudo R* 0.0004 0.014 0.026

NOTES: Standard errors (clustered by judgments) in parentheses.

* Common-law education serves as a reference category. ® Post-1970 serves as a reference
category. ° Intermediate denotes judgments handed down after 1970 that dealt with contracts
made before that year.

*p <.05, ** p<.01, *** p<.001.
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